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GENERAL COURT OF THE EUROPEAN UNION

APPLICATION TO INTERVENE

made by

Marie Stopes International

in Case T-561/14

European Citizens’ Initiative ONE OF US and others

v.

the European Parliament, the European Commission and the Council of the European
Union

in support of the European Parliament, the European Commission and the Council of
the European Union
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To the President and Members of the
General Court of the European Union

Marie Stopes International, established as a charity limited by guarantee under the laws of

England, with a registered office at I Conway Street, Fitzroy Square, London, WiT 6LP, UK

represented by Ian S. Forrester, Queen’s Counsel at the Scots Bar and Genevra Forwood,

Barrister at the Bar of England and Wales, both of White & Case LLP, 62 rue de Ia Loi, 1040

Brussels hereby submits this application to intervene, pursuant to Article 40 of the Statute of

the Court of Justice of the European Union, applicable to the procedure before the General

Court by virtue of Article 53, first indent, of the Statute in the main proceedings in Case T

561/14 European Citizens’ Initiative One of Us and others v. the European Parliament, the

European Commission and the Council of the European Union.

The applicant intervener agrees to the service of documents on its lawyers at White & Case

LLP, 62 rue de Ia Loi, 1040 Brussels, Belgium, who are authorised and willing to accept

service by e-Curia, in accordance with the Decision of the General Court of 14 September

2011 on the lodging and service of procedural documents by means of e-Curia (OJ C 289/9 of

1 October 2011), or by fax at +322219 1626, or by email at iforrester@whitecase.com.
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1. DESCRIPTION OF THE INTERVENER

1. Marie Stopes International (“MSI”) is an international non-governmental organization

delivering sexual and reproductive health services through its family planning centres and

clinical outreach teams in 37 countries globally. It is constituted as a charitable company

limited by guarantee under the laws of England and Wales.

2. The mission of MSI is to provide women with a full range of quality sexual and

reproductive health services and to ensure that parenthood is a choice. In order to ensure

this, MSI has a mandate to: (i) provide sexual reproductive, maternal and general health

service including: advice, information, education, training, counseling, advocacy,

screening, clinical and medical services and treatment; (ii) reduce maternal mortality,

relive sickness and preserve physical, mental and sexual health and prevent poverty and

distress resulting from unplanned conception; and (Hi) carry out and/or promote the

research relegating to sexual and reproductive health, maternal and general health.’

3. MSI is a global provider of sexual and reproductive health services including family

planning, safe abortion, maternal and child health. It has 20 international branch offices

and 3,190 affiliated partners (social franchisees) around the globe which deliver services,

strengthen national health systems, provide training, improve health policies, and share

expertise. MSI has 9,000 team members, 52,000 outreach locations and approximately

600 centres worldwide, which offer a full range of methods of contraception, and provide

women with access to safe abortion services (where legal) and post-abortion care.

4. MSI is active in 6 regions: Africa, Arab World, Europe, Latin America, North America,

Pacific Asia and South Asia. It the Member States of the European Union (“EU”), MSI is

present in Austria, Belgium, Romania and the United Kingdom.

2. DESCRIPTION OF CASE T-561/14

5. The case concerns a Citizens’ Initiative submitted on 28 February 2014 by One of Us

(“the Initiative”), pursuant to Regulation 211/2011 (“the Regulation”).2 The Initiative

MSI Articles of Association, provided at Annex A(IL1. Section 4.
Regulation (EU) No 211/2011 of the European Parliament and of the Council of 16 February 2011 on the
citizens’ initiative, OJ L 65, 11.3.2011, p. 1—22.
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called on the EU “to end the financing of activities which presuppose the destruction of

human embryos in the areas of research, development aid and public health”.3

Specifically, the Initiative requested three legislative changes from the Commission:

a. First, amendment of the Financial Regulation4 to disallow budget allocation for

funding of activities that destroy human embryos or that presume their

destruction.

b. Second, amendment of the Regulation for the research framework program

Horizon 2020~ (“Horizon 2020”) to prevent financing of research activities that

destroy human embryos, including those aimed at obtaining stem cells, and

research involving the use of human embryonic stem cells and subsequent steps

to obtain them; and

c. Third, amendment of the Development Cooperation thstrument Regulation

(“DCI”) 6 to ensure that the development assistance of the EU is not used to

support abortion, directly or indirectly, through the funding of organizations

that encourage or promote it.

6. After examining the Initiative, and pursuant to Article 10(I)(c) of the Regulation, on 28

May 2014 the Commission published the Communication COM (2014) 355 final (“the

Communication”), setting out its conclusions on the Initiative and the explicit reasons for

which it refrained from taking any legislative action following the Initiative.7

Communication from the Commission on the European Citizens’ Initiative “One of Us” dated 28.05.2014
(COM (2014) 355 final) (“Communication”), Section 3.3.

4
Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council of 25 October 2012
on the financial rules applicable to the general budget of the Union and repealing Council Regulation (EC,
Euratom) No 1605/2002, OJ L 298, 26.10.2012, p. 1; Commission Delegated Regulation (EU) No
1268/2012 of 29 October 2012 on the rules of application of Regulation (EU, Euratom) No 966/2012 of the
European Parliament and of the Council on the financial rules applicable to the general budget of the Union
0JL362,31.12.2012,p. 1.
Regulation (EU) No 1291/2013 of the European Parliament and of the Council of 11 December 2013
establishing Horizon 2020 - the Framework Programme for Research and Innovation (2014-2020) and

6 repealing Decision No 1982/2006/EC, OJ L 347, 20.12.20 13, p. 104.
Regu’ation (EU) No 233/2014 of the European Parliament and of the Council of 11 March 2014
establishing a financing instrument for development cooperation for the period 2014-2020, OJ L 77,
13.03.2014, p.44.
See ft4.

30/03/3015 1918(2K)
EMEA 99924939 v2



5

7. On 25 July 2014, One of Us applied for the annulment of the Communication before the

General Court of the EU, or, in the alternative, the annulment of Article 10(1)(c) of the

Regulation.3 MSI is also mentioned in this application in terms with which MSI

profoundly disagrees.9

3. THE INTERVENER’S INTEREST IN THE OUTCOME OF THE CASE

8. According to Article 40 of the Statute of the Court of Justice of the EU (“Statute”),

applicable to the procedure before the General Court by virtue of Article 53 (1) of the

Statute, intervention is open to any person: (i) supporting the form of order sought by one

of the parties; and (ii) having an interest in the result of a case.

9. Having in mind that the deadline for the written intervention has expired, this application

requests to intervene only at the oral stage of the proceedings, pursuant to Article 116(6)

of the Rules of Procedure.

3.1 SUPPORT FOR THE FORM OF ORDER SOUGHT BY THE DEFENDANTS

10. If granted leave to intervene, MSI would support the defendants in contending that the

application should be dismissed as being inadmissible or alternatively unfounded, and that

One of Us should be ordered to bear all related costs.

3.2 INTEREST IN THE OUTCOME OF THE CASE

11. According to settled case law, intervention is permissible by third parties, such as MSI, if

their legal and economic situation may be directly affected by the form of order sought in

the proceedings.’° MSI submits this is the case here, as regards both: (i) the challenge to

the Commission Communication, and (ii) the challenge to Article 10(1)(c) of the

Summary of the applicant’s forms of order sought available at the Court’s official website at:
~

de=lst&dir’&ocefirst&nar& I &cid47 1648.
9

Annex 4 of the application encloses the ‘European Dignity Watch Report’ from March 2012, entitled The
Fuilding ofAbortions through EU Development Aid.

ID
Order of the President of the General Court in Case T-89196 British Steel plc v Comnnssion of the European
Communities, paras. 20 — 21; Order of the President of the General Court in Case T-339100 Bactria v
Commission of the European Communities, paras. 12 -14.

30/03/2015 1913(2K)
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Regulation.’

(a) The challenge to the Commission Communication

12. One of the main objectives of the Initiative is to prevent the EU funding of “activities that

destroy human embryos or that presume their destruction”.’2 What One of Us has in mind

is the funding of abortion, or organizations that encourage or promote abortion, within

and outside the EU. This would affect the activities of MSI, which not only provides,

inter cilia, abortion services (through its branch offices, but also through its affiliated

partners), but also campaigns in favour of sexual and reproductive health and rights for

all, including a woman’s right to choose and to access safe abortion services.’3 In view of

this, the Initiative raises a serious question of principle that is liable to affect MSI.

13. As concerns these legal proceedings more specifically, MSI has an interest in the outcome

of these proceedings for the following three reasons.

14. First, if the Court upholds the Communication, this will have a direct impact on MSI’s

financial interests. The Communication provides legal certainty that its activities will not

be subject to a blanket ban in terms of funding from the EU. In several developing

countries MSI is currently implementing projects aimed at providing its clients with

sexual and reproductive health services with the support of the EU. For example in

Zambia, the EU funded project focuses on sustainable approaches to promote family

planning and other key reproductive health services that are proven to avert unintended

pregnancies, reducing mortality and morbidity caused by unsafe abortion, which is a

leading cause of maternal deaths in Zambia. This project will be implemented until 2016.

If the application of One of Us were to succeed, and the Commission were to be called

upon to revise the position set out in the Communication, MSI would face the prospect of

important sources of funding being cut off. Although the annulment of the

Communication would not have the immediate effect of curtailing MSI’s and its

members’ funding, such an annulment will necessarily have a direct effect on their

“ The applicant also bases it application on Article 265 TFEU (actions for failure to act), but this is not
referred to in the form of order sought, not the applicant makes no attempt to show how the conditions for
bringing an action under Article 265 TFEU are met. As such, this plea — to the extent that it even brought -

is manifestly inadmissible.
‘2

Communication, Section 3.3.
See http://manestopes.orgfwhat-we-do/safe-abortion-and-post-abort,on-care.

30103120159 I~(2K)
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interests in terms of renewing the discussion on their future potential funding from the

EU.’4 Moreover, if the application were to be upheld, MSI and its branches would be

forced to defend anew their mission and justify their work, incurring considerable costs.

15. Second, the present proceedings could cause reputational damage to MSI. The One of Us

application explicitly mentions MSI and its branches/affiliated partners in Annex 4, which

encloses the ‘European Dignity Watch Report’ from March 2012, entitled The Funding of

Abortions through EU Development Aid. This document contains numerous incorrect

information and statements about the activities of MSI, which One of Us invokes in its

application to conclude that “the EU finances abortions in countries where it is illegal”.’5

This is factually incorrect. MSI works within the national frameworks for abortion in

every country in which it operates, respecting completely and complying with the laws

governing provision. So, if the incorrect statements about MSI and its activities are

repeated in the Court’s judgment, this could cause serious reputational damage, which

could in turn have a negative impact on its ability to raise funds. MSI therefore has an

interest in intervening, in order to correct these statements and to defend its reputation.

16. Third, the present case raises serious questions of principle connected with the EU’s

policy on reproductive freedom)6 As such, MST’s intervention will facilitate the

assessment of this case within its wider context.’7 In this regard, it is important to note that

the grounds relied on by One of Us to annul the Communication are mainly premised on

subjective policy arguments. Equally, One of Us’ key objection to the Communication is

that this is allegedly grounded in “political reasons”. For example, One of Us submits that

the Commission’s reply to their legislative proposal is unsatisfactory as it “does not

respond to the fact that the human embryo is a human being”. It is therefore evident that

the present application from One of Us is not based on a purely legal argumentation, but

founded on One of Us’ inherent disagreement with the policy content of the

Communication in a controversial area. As an organization that holds a divergent position

‘4
Order of the President of the General Court in Case T-429/13, Bayer CropScience AG V Commission,
ECLI:EU:T:2014:920, para. 45.

‘5
One ofUs application, p. 19.

‘6
Order in ~1ientEarth and The International Chemical Secretariat v Commission, pam. 24.
Order of the President of the Court of Justice in Joined Cases C-I 51/97 PQ) and C-I 57/97 PU) National
Power and PowerGen, ECLI:EU:C:1997, paras. 66 and 307; ClientEarth and International Chemical
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to One of Us as concerns the right to reproductive freedom, including the right to choose

and to access safe abortion services, MSJ has a direct interest in counter-balancing the

arguments of One of Us.

17. Thus, the outcome of the present proceedings, which seeks annulment of the

Commission’s Communication, is of direct interest to MSI.

(b) The challenge to Article 1O(1)(c) of the Regulation

18. The applicant also seeks to annul Article 1O(1)(c) of the Regulation, which is an intrinsic

part of the procedure by which the Commission is to examine a citizens’ initiative. The

annulment of this provision is of interest to MSI in so far is it may in future seek to launch

a citizen’s initiative of its own under the Regulation, in the pursuit of the MSI’s mandate

to change policies and laws to promote sexual and reproductive health and rights. Thus, to

the extent that this part of the action is admissible,’8 MSI has an interest in the outcome of

the case.

19. Moreover, the substance of the arguments advanced by the applicant further reinforces

MSI’s interest to intervene. One of Us contends that the Commission’s refusal to adopt

the legislative proposals it suggests — which would directly and adversely impact the work

of MSI — and to submit these to the EU legislator, violated the democratic process. MSI

has an interest in highlighting that the Commission is not obliged to propose such

legislation as a result of the Initiative. It merely has the duty to give serious consideration

to the requests made by citizens’ initiatives and to state reasons justifying its intended

course of action.’9 MSI clearly has an interest in avoiding EU legislation that would

prevent the EU from funding its work and that of its members, and in correcting

erroneous references to itself

Secretariat v ECHA, para. 13; Order of the President of the Court of Justice in Case C-151/98 P Pharos v
Commission, ECLI:EU:C: 1999:563, para. 6.

ii
In this regard, it is doubtful whether the applicant fulfils the standing requirements of the fourth paragraph
of Article 263 TFEU, and whether such an action was brought within the two-month time limit provided for
in the sixth paragraph of Article 263 TFEU.

‘9
Article 1O(1)(c) of the Regulation.
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4. CONCLUSION AND ORDER SOUGHT

20. In light of the reasons set out above, MSI respectfully requests, pursuant to Articles 115

and 116 of the Rules of Procedure of the General Court, to be allowed to intervene in

Case T-561/14 in support of the defendants.

Brus Is, 1 April2015

S
Ia

Queen’s Counsel at the Scot~ Bar

Genevra Forwood
Barrister, Bar of England and Wales

3W03/2015 19 58(2K)
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SCHEDULE OF ANNEXES TO THE APPLICATION

Annex Annex description No. of pages Page and ¶
(including cover) (where a reference

citation_is_made)
Annex A(I).1. Marie Stopes 17 p.3, ¶ 2.

International Articles
of Association
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