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Note: this paper has been drafted on the basis of the European Parliament's legislative 
resolution of 2 April 2009 on the proposal for a Council directive on implementing the 
principle of equal treatment between persons irrespective of religion or belief, disability, 
age or sexual orientation (COM(2008)0426 – C6-0291/2008 – 2008/0140(CNS)). However, 
as that document contains only those parts of the Eurropean Commission's original 
proposal that were made the subject of proposals for amendments, it seemed useful to 
integrate the remaining parts of the proposal so as to have the complete text (i.e., the 
original proposal and all the amendments proposed by the Parliament) in one single 
document. These additions are in blue, and extend over the whole width of the page 
(whereas the parts on which the EP proposes amendments are in black, and in two 
columns). 

The text is currently discussed in the Council. Given that discussions in Council are 
confidential and text proposals continue undergoing changes, it has been considered the 
best possible approach for this paper to not take them into account. The comments set out 
in the margins are entirely sufficient to understand the fundamental problems with this 
draft Directive. These problems are so substantial that it hardly seems possible to propose 
changes that would convert it into a good, or at least acceptable, piece of legislation. 

The only acceptable solution therefore is that this legislative proposal be abandoned or, 
better, that it be formally rejected or withdrawn.   
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The European Parliament, 

– having regard to the Commission proposal to the Council (COM(2008)0426), 

– having regard to Article 13(1) of the EC Treaty, pursuant to which the Council consulted 

Parliament (C6-0291/2008), 

– having regard to Rule 51 of its Rules of Procedure, 

– having regard to the report of the Committee on Civil Liberties, Justice and Home Affairs, 

and the opinions of the Committee on Employment and Social Affairs, the Committee on the 

Environment, Public Health and Food Safety, the Committee on Culture and Education, the 

Committee on Legal Affairs and the Committee on Women’s Rights and Gender Equality 

(A6-0149/2009), 

1. Approves the Commission proposal as amended; 

2. Calls on the Commission to alter its proposal accordingly, pursuant to Article 250(2) of the 

EC Treaty; 

3. Calls on the Council to notify Parliament if it intends to depart from the text approved by 

Parliament; 

4. Asks the Council to consult Parliament again if it intends to amend the Commission proposal 

substantially; 

5. Instructs its President to forward its position to the Council and the Commission. 

  

Comment [CJ(1]: The procedure under Article 19 
(ex 13) of the TFEU provides that the European 

Parliament is only consulted, but that its assent is not 

required. Therefore, the Council is not under an 

obligation to take into account the EP's proposals 

for amendments.  
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Proposal for a 

 

COUNCIL DIRECTIVE 

 

on implementing the principle of equal treatment between persons irrespective of religion 

or belief, disability, age or sexual orientation 

 

THE COUNCIL OF THE EUROPEAN UNION, 

 

Having regard to the Treaty establishing the European Community, and in particular Article 13(1) 

thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European Parliament, 

Having regard to the opinion of the European Economic and Social Committee, 

Having regard to the opinion of the Committee of the Regions, 

 

Whereas: 

(1) In accordance with Article 6 of the Treaty on European Union, the European Union is 

founded on the principles of liberty, democracy, respect for human rights and fundamental 

freedoms, and the rule of law, principles which are common to all Member States and it respects 

fundamental rights, as guaranteed by the European Convention for the Protection of Human 

Rights and Fundamental Freedoms and as they result from the constitutional traditions common 

to the Member States, as general principles of Community law. 

Amendment  1 

Proposal for a directive 

Recital 2 

 

Text proposed by the Commission Amendment 

(2) The right to equality before the law and 

protection against discrimination for all 

persons constitutes a universal right 

recognised by the Universal Declaration of 

Human Rights, the United Nations 

Convention on the Elimination of all forms 

of Discrimination Against Women, the 

International Convention on the 

Elimination of all forms of Racial 

Discrimination, the United Nations 

Covenants on Civil and Political Rights 

(2) The right to equality before the law and 

protection against discrimination for all 

persons constitutes a universal right 

recognised by the Universal Declaration of 

Human Rights, the United Nations 

Convention on the Elimination of all forms 

of Discrimination Against Women, the 

International Convention on the 

Elimination of all forms of Racial 

Discrimination, the United Nations 

Covenants on Civil and Political Rights 
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and on Economic, Social and Cultural 

Rights, the UN Convention on the Rights 

of Persons with Disabilities, the European 

Convention for the Protection of Human 

Rights and Fundamental Freedoms and the 

European Social Charter, to which [all] 

Member States are signatories. In 

particular, the UN Convention on the 

Rights of Persons with Disabilities includes 

the denial of reasonable accommodation in 

its definition of discrimination. 

and on Economic, Social and Cultural 

Rights, the UN Convention on the Rights 

of the Child, the UN Convention on the 

Rights of Persons with Disabilities, Article 

14 of and Optional Protocol 12 to the 

European Convention for the Protection of 

Human Rights and Fundamental Freedoms 

and the European Social Charter, to which 

[all] Member States are signatories. In 

particular, the UN Convention on the 

Rights of Persons with Disabilities includes 

the denial of reasonable accommodation in 

its definition of discrimination. 

Amendment  2 

Proposal for a directive 

Recital 2 a (new) 

 

Text proposed by the Commission Amendment 

 (2a) The principle of equality and the 

prohibition of discrimination are general 

principles of international, European and 

national law, that bind the EU and its 

Member States in all matters within their 

competence. This Directive contributes to 

reaching this aim and to overcome 

discrimination that is not compatible with 

it. 

 

Amendment 3 

Proposal for a directive 

Recital 2 b (new) 

 

Text proposed by the Commission Amendment 

  (2b) This Directive is one means by which 

the Community is complying with its 

obligations under the UN Convention on 

the Rights of Persons with Disabilities, 

and should be interpreted in that light. 

Amendment  4 

Proposal for a directive 

Comment [CJ(2]: This statement is incorrect and 

misleading. A careful reading of the texts quoted here 

reveals that they do not recognize any "right to 

equality before the law". Instead what they say is that 
the specific rights that are set out in each of these 

conventions should be protected without 

discrimination.  
 

The only one among the documents quoted in this 

recital to recognize a general right to equality before 
the law is Optional Protocol 12 to the European 

Convention of Human Rights (ECHR). As its name 

indicates, it is optional. Only a small number of 
countries has so far signed up to it.  

Comment [CJ(3]: This statement is again not 
quite correct. It is true that the equality of all citizens 

before the law is enshrined in all constitutions. But 

this principle applies to whatever law is adopted and 
does not require any implementing legislation with 

content similar to that of the proposed Directive. 

Comment [CJ(4]: The Amendment fails to 
explain which of the CRPD’s provisions requires 

implementing legislation with content similar to this 
draft. 
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Recital 2 c (new) 

 

Text proposed by the Commission Amendment 

 (2c) In accordance with Article 5 of the 

Political Declaration agreed at the 

conclusion of the United Nations World 

Conference on Ageing in Madrid 2002, it 

was agreed to reaffirm the commitment to 

spare no effort in eliminating all forms of 

discrimination, including age 

discrimination; to recognise that persons, 

as they age, should enjoy a life of 

fulfilment, health, security and active 

participation in the economic, social, 

cultural and political life of their 

societies; to enhance the recognition of 

the dignity of older persons; and to 

eliminate all forms of neglect, abuse and 

violence. 

Amendment  5 

Proposal for a directive 

Recital 2 d (new) 

 

Text proposed by the Commission Amendment 

 (2d) Physical and mental health and 

well-being are key to the quality of life of 

individuals and society and are vital 

factors for achieving the objectives of the 

European Union’s Lisbon Strategy. 

 

Amendment  6 

Proposal for a directive 

Recital 3 

 

Text proposed by the Commission Amendment 

(3) This Directive respects the fundamental 

rights and observes the fundamental 

principles recognised in particular by the 

Charter of Fundamental Rights of the 

European Union. Article 10 of the Charter 

recognises the right to freedom of thought, 

(3) This Directive respects the fundamental 

rights and observes the fundamental 

principles recognised in particular by the 

European Convention for the Protection 

of Human Rights and Fundamental 

Freedoms, including Article 9 on freedom 

Comment [CJ(5]: The EU’s Lisbon Strategy was 
a strategy paper adopted back in the year 2000 with 

the stated purpose of transforming the EU into the 

world’s most competitive economic area by 2010. 
That goal was clearly not achieved, and the reference 

seems both inappropriate and outdated. 

Nonetheless, the question is certainly worth to be 
asked: does this proposal really strengthen the 

competitiveness of the EU’s economy? How will 

that competitiveness be enhanced by legislation that 
imposes new, far-reaching obligations and litigation 

risks on all enterprises, SMEs included? Is there not a 

serious risk that important goods and services will 
become more expensive, and less easily available, in 

the EU when the suppliers and providers of those 

services face the additional regulatory burden created 
by this Directive? Is there not a risk that 

entrepreneurs would rather create jobs outside the 

EU, where similar rules do not exist, rather than 

within the EU? 
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conscience and religion; Article 21 

prohibits discrimination, including on 

grounds of religion or belief, disability, age 

or sexual orientation; and Article 26 

acknowledges the right of persons with 

disabilities to benefit from measures 

designed to ensure their independence. 

of thought, conscience and religion and 

Article 10 on freedom of expression, as 

well as by by the Charter of Fundamental 

Rights of the European Union. Article 10 

of the Charter recognises the right to 

freedom of thought, conscience and 

religion; Article 20 provides that everyone 

is equal before the law; Article 21 

prohibits discrimination, including on 

grounds of religion or belief, disability, age 

or sexual orientation; Article 24 gives 

specific rights to children; and Article 26 

acknowledges the right of persons with 

disabilities to benefit from measures 

designed to ensure their independence. 

Amendment  7 

Proposal for a directive 

Recital 4 

 

Text proposed by the Commission Amendment 

(4) The European Years of Persons with 

Disabilities in 2003, of Equal 

Opportunities for All in 2007, and of 

Intercultural Dialogue in 2008 have 

highlighted the persistence of 

discrimination but also the benefits of 

diversity. 

(4) The European Years of Persons with 

Disabilities in 2003, of Equal 

Opportunities for All in 2007, and of 

Intercultural Dialogue in 2008 have 

highlighted the persistence of direct and 

indirect discrimination, multiple 

discrimination and discrimination by 

association, but also the need to promote 

the benefits of diversity. 

Amendment  8 

Proposal for a directive 

Recital 4 a (new) 

 

Text proposed by the Commission Amendment 

 (4a) The diversity of European society is a 

key aspect of the cultural, political and 

social integration of the Union and must 

be respected. 

 

(5) The European Council, in Brussels on 14 December 2007, invited Member States to 

strengthen efforts to prevent and combat discrimination inside and outside the labour market. 

Comment [CJ(6]: How does the proposed 
Directive contribute to this? For example, how does it 

respect the existence of people with conservative 
moral views, such as a B&B owner who, consequent 

to his moral convictions, does not want to rent out a 

room with a twin bed to an unmarried couple? Is the 

Directive not imposing a pensée unique rather 

than fostering “diversity”? 
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(6) The European Parliament has called for the extension of the protection of discrimination in 

European Union law. 

(7) The European Commission has affirmed in its Communication ‘Renewed social agenda: 

Opportunities, access and solidarity in 21st century Europe’ that, in societies where each 

individual is regarded as being of equal worth, no artificial barriers or discrimination of any kind 

should hold people back in exploiting these opportunities. 

Amendment  9 

Proposal for a directive 

Recital 7 a (new) 

 

Text proposed by the Commission Amendment 

 (7a) Discrimination based on religion or 

belief, disability, age, or sexual 

orientation may undermine the 

achievement of the objectives of the EC 

Treaty, in particular the attainment of a 

high level of employment and of social 

protection, the raising of the standard of 

living and quality of life, economic and 

social cohesion and solidarity. It may also 

undermine the objective of developing the 

European Union as an area of freedom, 

security and justice. 

Amendment  11 

Proposal for a directive 

Recital 8 

 

Text proposed by the Commission Amendment 

(8) The Community has adopted three 

legal instruments on the basis of 

Article 13(1) of the EC Treaty to prevent 

and combat discrimination on grounds of 

sex, racial and ethnic origin, religion or 

belief, disability, age and sexual 

orientation. These instruments have 

demonstrated the value of legislation in the 

fight against discrimination. In particular, 

Directive 2000/78/EC establishes a general 

framework for equal treatment in 

employment and occupation on the 

grounds of religion or belief, disability, 

age and sexual orientation. However, 

(8) The Community has adopted a set of 

directives on the basis of Article 13(1) of 

the EC Treaty to prevent and combat 

discrimination on grounds of sex, racial 

and ethnic origin, religion or belief, 

disability, age and sexual orientation. 

These directives have demonstrated the 

value of legislation in the fight against 

discrimination. Directive 2000/43/EC 

establishes a framework against 

discrimination based on racial or ethnic 

origin inside and outside the labour 

market. Directive 2004/113/EC establishes 

a framework for equal treatment between 

Comment [CJ(7]: On the contrary, the creation of 
new obligations for employers, which moreover leave 

ample margins for appreciation, is rather likely to 

diminish the EU’s attractiveness as a place where 
enterprises might wish to invest and create jobs. If 

“a high level of employment” is one of the EU’s 

objectives, this proposal looks rather counter-
productive. 

Comment [CJ(8]: This self-congratulatory 
statement is not corroborated by any facts. The 

Directives quoted in the recital do exist – but how has 

their “value” been demonstrated? 
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variations remain between Member States 

on the degree and the form of protection 

from discrimination on these grounds 

beyond the areas of employment. 

men and women in the access to and 

supply of goods and services. Directive 

2000/78/EC establishes for the grounds of 

religion or belief, disability, age and 

sexual orientation a general framework for 

equal treatment in employment and 

occupation. It does not cover areas outside 

this scope.  

Amendment  12 

Proposal for a directive 

Recital 9 

 

Text proposed by the Commission Amendment 

(9) Therefore, legislation should prohibit 

discrimination based on religion or belief, 

disability, age or sexual orientation in a 

range of areas outside the labour market, 

including social protection, education and 

access to and supply of goods and services, 

including housing. It should provide for 

measures to ensure the equal access of 

persons with disabilities to the areas 

covered. 

(9) Therefore, legislation should prohibit 

direct and indirect discrimination, multiple 

discrimination and discrimination by 

association based on sex, racial or ethnic 

origin, religion or belief, disability, age or 

sexual orientation or gender in a range of 

areas outside the labour market, including 

social protection, education and access to 

and supply of goods and services, such as 

housing, transport, associations and 

health. It should provide for measures to 

ensure the equal access to the areas 

covered of persons of a particular religion 

or belief, disability, age or particular 

sexual orientation, or a combination of 

these specific characteristics, and of 

persons associated with them. 

Amendment  13 

Proposal for a directive 

Recital 9 a (new) 

 

Text proposed by the Commission Amendment 

 (9a) In this Directive, goods should be 

taken to be those within the meaning of 

the provisions of the EC Treaty relating to 

the free movement of goods. Services 

should be taken to be those within the 

meaning of Article 50 of the EC Treaty. 

Comment [CJ(9]: The Principle of Subsidiarity 

means that such variations must be allowed to exist 

unless it is demonstrated that EU legislation is 

necessary to achieve one of the objectives set out in 
the EU Treaty. The mere existence of differences 

within the legislation of various Member States is 

by itself not sufficient to demonstrate the need for 

new EU legislation. 

Comment [CJ(10]: This amendment introduces a 
completely new concept, the meaning of which 

remains (deliberately?) unclear? For most people 

“gender” is synonymous for “sex”, but it appears that 
this is not the EP’s understanding. Is this an attempt 

to introduce “gender theory” into the EU’s 

legislation? 
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Amendment  14 

Proposal for a directive 

Recital 9 b (new) 

 

Text proposed by the Commission Amendment 

 (9b) Persons with disabilities frequently 

face discrimination in the form of 

inaccessible public transport and the built 

environment, as well as inaccessible 

communications and information. 

Member States must take measures to 

ensure accessibility in these areas in order 

to put into effect the principle of equal 

treatment. 

 

(10) Directive 2000/78/EC prohibits discrimination in access to vocational training; it is 

necessary to complete this protection by extending the prohibition of discrimination to education 

which is not considered vocational training. 

Amendment  15 

Proposal for a directive 

Recital 11 

 

Text proposed by the Commission Amendment 

(11) This Directive should be without 

prejudice to the competences of the 

Member States in the areas of education, 

social security and health care. It should 

also be without prejudice to the essential 

role and wide discretion of the Member 

States in providing, commissioning and 

organising services of general economic 

interest.  

(11) This Directive is without prejudice to 

the exercise of the competences of the 

Member States in the areas of education 

and social protection, including social 

security and health care. It is also without 

prejudice to the essential role and wide 

discretion of the Member States in 

providing, commissioning and organising 

services of general economic interest. 

Amendment  16 

Proposal for a directive 

Recital 12 

 

Text proposed by the Commission Amendment 

(12) Discrimination is understood to 

include direct and indirect discrimination, 

harassment, instructions to discriminate 

and denial of reasonable accommodation.  

(12) Discrimination is understood to 

include direct and indirect discrimination, 

multiple discrimination, harassment, 

instructions to discriminate and denial of 

Comment [CJ(11]: This recital appears to relate 
to a problem faced by people with disabilities, but not 

by other "victim groups". In a certain sense, it 

illustrates the absurdity of an attempt to solve 
problems related to disability within the same 

regulatory framework as the problems of 

"discrimination on the grounds of religion, sex, age, 

etc. Disabled people require specific accommodations 

– but it is even unlikely that those accommodations 

could be the same for each and every disabled person. 
A blind man needs different accommodations than a 

man in a wheelchair, etc.  

 

It seems inappropriate to tackle those problems under 

an "anti-discrimination" approach. Moreover, it 

seems grossly disproportionate (and conducive to 
high social costs) to adapt every public building, 

every means of public transport, and every apartment 

that is offered for rent, to the needs of all "disabled 
persons" irrespective of what kind of disability might 

be in play. The enormous cost of such legislation are 

likely to exceed the limited benefit.  
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reasonable accommodation. 

Amendment  17 

Proposal for a directive 

Recital 12 a (new) 

 

Text proposed by the Commission Amendment 

 (12a) Persons with disabilities include 

those who have long-term physical, 

mental, intellectual or sensory 

impairments which, in interaction with 

various barriers, whether environmental 

or attitudinal, may hinder their full and 

effective participation in society on an 

equal basis with others. 

Amendment  82 

Proposal for a directive 

Recital 12 b (new) 
 

Text proposed by the Commission Amendment 

 (12b) Owing to the excessive burden on 

micro-enterprises, they should be afforded 

special protection, following the model of 

the US Civil Rights Act. 

Amendment  19 

Proposal for a directive 

Recital 12 c (new) 

 

Text proposed by the Commission Amendment 

 (12c) Discrimination is understood to 

include denial of medical treatment on the 

grounds of age alone. 

Amendment  20 

Proposal for a directive 

Recital 12 d (new) 

 

Text proposed by the Commission Amendment 

Comment [CJ(12]: It is remarkable that this 
recital recognizes the "excessive burden" that the 

proposed Directive would place on small enterprises. 

However, it is not clear from the proposed articles 
how precisely this burden is going to be addressed.  
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 (12d) Discrimination on the grounds of 

disability includes discrimination on the 

grounds that a person is accompanied by 

or assisted by a recognised guide dog or 

assistance dog which has been trained in 

accordance with the standards of either 

the International Guide Dog Federation 

or Assistance Dogs International. 

Amendment  21 

Proposal for a directive 

Recital 12 e (new) 

 

Text proposed by the Commission Amendment 

 (12e) Effective non-discriminatory access 

can be provided by a variety of means, 

including through “design for all” and 

through facilitating the use of assistive 

devices by persons with disabilities, 

including aids to mobility and access, 

such as recognised guide dogs and other 

assistance dogs. 

Amendment  22 

Proposal for a directive 

Recital 12 f (new) 

 

Text proposed by the Commission Amendment 

 (12f) An alteration is fundamental with 

regard to Article 4 if it alters the goods or 

services or the nature of the trade, 

profession or business to the extent that 

the provider of the goods or services is 

effectively providing a completely 

different kind of goods or services. 

Amendments 10 and 23 

Proposal for a directive 

Recital 13 

 

Text proposed by the Commission Amendment 

(13) In implementing the principle of equal (13) This Directive also takes into account 
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treatment irrespective of religion or belief, 

disability, age or sexual orientation, the 

Community should, in accordance with 

Article 3(2) of the EC Treaty, aim to 

eliminate inequalities, and to promote 

equality between men and women, 

especially since women are often the 

victims of multiple discrimination.  

multiple discrimination. As discrimination 

can occur on two or more of the grounds 

listed in Articles 12 and 13 of the EC 

Treaty, in implementing the principle of 

equal treatment, the Community should, in 

accordance with Articles 3(2) and 13 of the 

EC Treaty, aim to eliminate inequalities 

relating to sex, race or ethnic origin, 

disability, sexual orientation, religion or 

belief, or age or a combination of these, 

and to promote equality, whatever 

combination of characteristics relating to  

the above-mentioned factors a person may 

have. Effective legal procedures should be 

available to deal with situations of 

multiple discrimination. In particular 

national legal procedures should ensure 

that a complainant can raise all aspects of 

a multiple-discrimination claim in a 

single procedure. 

 

(14) The appreciation of the facts from which it may be presumed that there has been direct or 

indirect discrimination should remain a matter for the national judicial or other competent bodies 

in accordance with rules of national law or practice. Such rules may provide, in particular, for 

indirect discrimination to be established by any means including on the basis of statistical 

evidence. 

Amendment  24 

Proposal for a directive 

Recital 14 a (new) 

 

Text proposed by the Commission Amendment 

 (14a) Differences in treatment on grounds 

of age and disability may be permitted if 

they are objectively and reasonably 

justified by a legitimate aim and the 

means of achieving that aim are 

appropriate and necessary. Such 

differences of treatment may include, for 

example, special age conditions regarding 

access to certain goods or services such as 

alcoholic drinks, arms, or driving 

licences. The promotion of the economic, 

cultural or social integration of young or 

older persons or persons with disabilities 

may also be regarded as a legitimate aim. 

Comment [CJ(13]: This recital reveals that the 
draft is not neutral. Instead, the roles of "perpetrators" 

(=men) and "victims" (= women) is pre-ordained. 

With such a priori assumptions, the proposed 
Directive is unlikely to be based on "equality before 

the law", despite the invocation of that principle in 

Recital 2. 
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Therefore measures relating to age and 

disability which set more favourable 

conditions than are available to others, 

such as free or reduced tariffs for the use 

of public transport, museums, or sport 

facilities, are presumed to be compatible 

with the principle of non-discrimination. 

Amendment  83 

Proposal for a directive 

Recital 15 

 

Text proposed by the Commission Amendment 

(15) Actuarial and risk factors related to 

disability and to age are used in the 

provision of insurance, banking and other 

financial services. These should not be 

regarded as constituting discrimination 

where the factors are shown to be key 

factors for the assessment of risk. 

(15) Actuarial and risk factors related to 

disability and to age are used in the 

provision of insurance, banking and other 

financial services. These should not be 

regarded as constituting discrimination 

where they are shown to be determining 

factors for the assessment of risk, and 

where the service provider can 

demonstrate significantly higher risks, by 

actuarial principles, statistical data or 

medical data. These data should be 

accurate, recent and relevant and made 

available on request. The actuarial and 

risk factors should reflect positive 

changes in life expectancy and active 

ageing as well as increased mobility and 

accessibility for people with disabilities. 

Medical data are understood as being 

limited to objective and verified medical 

facts and to undisputed medical 

knowledge that comply with medical data 

collection standards. 

 

Amendment  26 

Proposal for a directive 

Recital 15 a (new) 

 

Text proposed by the Commission Amendment 

 (15a) The award of contracts concluded 

Comment [CJ(14]: This recital reveals that the 
concept of "age discrimination" is in fact rather 

questionable. If taken literally, the fight against such 

discrimination would mean that both young and 

elderly people would lose many of their "privileges". 

However, with the exceptions enounced in this 

Recital one is tempted to wonder what scope remains 
for the application of this draft Directive in respect to 

"age discrimination".  
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in the Member States on behalf of the 

State, regional or local authorities and 

other bodies governed by public law is 

subject to compliance with the principles 

of the Treaty and in particular with the 

principle of freedom of movement of 

goods, the principle of freedom of 

establishment and the principle of 

freedom to provide services and with the 

principles deriving therefrom, such as the 

principle of equal treatment, the principle 

of non-discrimination, the principle of 

mutual recognition, the principle of 

proportionality and the principle of 

transparency. Legal requirements on the 

co-ordination of procedures for the award 

of public works contracts, public supply 

contracts and public service contracts 

having been laid down by Directive 

2004/18/EC of the European Parliament 

and of the Council of 31 March 2004 on 

the coordination of procedures for the 

award of public works contracts, public 

supply contracts and public service 

contracts
1
, so that the award of contracts 

concluded in the Member States on behalf 

of the State, regional or local authorities 

and other bodies governed by public law, 

is subject to compliance with the 

principles of the EC Treaty and in 

particular with the principle of equal 

treatment irrespective of sex, race or 

ethnic origin, disability, sexual 

orientation, religion or belief or age and 

the principle of non-discrimination. 

However, for public contracts above a 

certain value, provisions of Community 

coordination of national procedures for 

the award of such contracts have been 

drawn up so as to ensure the opening-up 

of public procurement to competition. 

Member States should interpret these 

coordinating provisions in accordance 

with the principles of equal treatment 

irrespective of sex, race or ethnic origin, 

disability, sexual orientation, religion or 

belief or age and other rules of the Treaty. 
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 _____________ 

1
 OJ L 134, 30.4.2004, p. 114. 

Amendment  27 

Proposal for a directive 

Recital 16 

 

Text proposed by the Commission Amendment 

(16) All individuals enjoy the freedom to 

contract, including the freedom to choose a 

contractual partner for a transaction. This 

Directive should not apply to economic 

transactions undertaken by individuals 

for whom these transactions do not 

constitute their professional or 

commercial activity. 

(16) All individuals enjoy freedom to 

contract, including the freedom to choose a 

contractual partner for a transaction. It is 

important, in the context of the access to 

and provision of goods and services, to 

respect the protection of private and 

family life and transactions carried out in 

this context. Transactions between private 

individuals acting in a private capacity 

are therefore not covered by this 

Directive, where they do not constitute a 

professional or commercial activity by the 

contracting parties. 

Amendment  28 

Proposal for a directive 

Recital 17 

 

Text proposed by the Commission Amendment 

(17) While prohibiting discrimination, it is 

important to respect other fundamental 

rights and freedoms, including the 

protection of private and family life and 

transactions carried out in that context, 

the freedom of religion, and the freedom of 

association. This Directive is without 

prejudice to national laws on marital or 

family status, including on reproductive 

rights. It is also without prejudice to the 

secular nature of the State, state institutions 

or bodies, or education. 

(17) While prohibiting discrimination, it is 

important to respect other fundamental 

rights and freedoms, including the freedom 

of religion, the freedom of association, 

freedom of expression and freedom of the 

press. This Directive is without prejudice 

to the secular nature of the State, state 

institutions or bodies, or education. This 

Directive does not alter the division of 

competences between the European 

Union and its Member States, including 

in the area of marital and family law and 

health law. 

Amendment  85 

Proposal for a directive 

Comment [CJ(15]: The freedom of contract is a 
fundamental right that falls within the remit of Article 

8 of the ECHR. This freedom applies not only to 

"individuals acting outside their professional or 

commercial activity", but without such restriction. 

This recital, while it pretends to protect 

contractual freedom, in reality does the exact 

opposite: it rescinds that freedom. This is, in a 

nutshell, the fundamental flaw in the proposed 

Directive: it rescinds and undermines one of the 

most important civic freedoms, and is thus a 

veritable "Anti-Freedom Directive. 
 

The correct distinction to be made is not between 

citizens acing within or outside their 

professional/commercial activities, but between 

private citizens and the State. While private 

citizens must enjoy their civic freedoms even  

while acting within their professional/commercial 

activities, it does seem legitimate to impose 

limitations on the freedom to contract on the State, 

or on State-owned enterprises (SOEs). But the 

draft Directive does not draw that distinction in an 

appropriate manner. This is one of its major flaws.  

Comment [CJ(16]: There is no provision in 
Community law that obliges States to be "secular". 

Several Member States (such as England, or some 

Nordic countries) have, or used to have, established 
State Churches. This was not considered incompatible 

with EU Membership as long as the religious freedom 
of person not adhering to those State churches was 

respected.  
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Recital 18  

 

Text proposed by the Commission Amendment 

(18) Member States are responsible for the 

organisation and content of education. The 

Commission Communication on 

Competences for the 21
st
 Century: An 

Agenda for European Cooperation on 

Schools draws attention to the need for 

special attention to be paid to 

disadvantaged children and those with 

special educational needs. In particular 

national law may provide for differences 

in access to educational institutions based 

on religion or belief. Member States may 

also allow or prohibit the wearing or 

display of religious symbols at school. 

(18) Member States are responsible for the 

organisation and content of education. 

They should ensure effective protection 

against discrimination on grounds of 

religion or belief, disability, age or sexual 

orientation. The Commission 

Communication on Competences for the 

21st Century: An Agenda for European 

Cooperation on Schools draws attention to 

the need for special attention to be paid to 

disadvantaged children and those with 

special educational needs. Member States 

may allow, only on the basis of objective 

justifications, for differences in access to 

educational institutions based on religion 

or belief when requiring individuals to act 

in good faith and with loyalty to the 

organisation’s ethos, provided that this 

does not justify discrimination on any 

other ground and that other educational 

institutions are geographically accessible 

and form a reasonable alternative, in 

order to prevent indirect discrimination. 

Member States shall ensure that this does 

not lead to a denial of the right to 

education. 

 

Amendment  30 

Proposal for a directive 

Recital 19 

 

Text proposed by the Commission Amendment 

(19) The European Union in its Declaration 

No 11 on the status of churches and non-

confessional organisations, annexed to the 

Final Act of the Amsterdam Treaty, has 

explicitly recognised that it respects and 

does not prejudice the status under national 

law of churches and religious associations 

or communities in the Member States and 

(19) The European Union in its Declaration 

No 11 on the status of churches and non-

confessional organisations, annexed to the 

Final Act of the Amsterdam Treaty, has 

explicitly recognised that it respects and 

does not prejudice the status under national 

law of churches and religious associations 

or communities in the Member States and 

Comment [CJ(17]: It is at least questionable how 
such a remark in a recital could derogate from what is 

contained in any of the draft Directive's articles. 

Furthermore , one might ask whether such a 
prohibition would not constitute an unjustified 

interference with the freedom of religion. The 

statement should be more nuanced.  
 

It remains, moreover, unclear, how this is compatible 

with the prohibition of "indirect discrimination" in 
Article 2 of the proposed measure.  

 

As a result, the entire approach chosen by the 

Proposal looks rather hypocritical. On the one hand, it 

pretends to prohibit "all forms of discrimination", and 

even aims at the elimination of "apparently neutral 
provisions" that may have the effect of 

"discriminating certain groups. On the other hand it 

explicitly authorises Member States to discriminate 
people on the basis of their religion. Would Member 

States also have the right to prohibit, say, the display 

of any symbol or outward sign of a person's "sexual 
orientation"? If not, why do persons with unusual 

"sexual orientations" get a better treatment than 

people with unusual (?) religions? 

Comment [CJ(18]: This Recital reveals a rather 
confused understanding of the right to education. 

 

According to the UDHR, the ICCPR, and the ECHR, 

the primary educators of a child are its parents. The 

role of the State is thus ancillary: it has to help and 
assist parents in giving to their children the education 

that they want to give them – including the ethical 

orientation that that education involves. This is not 
something that the State "may allow", but something 

that it must accept.   

 
This means that where parents want to give to their 

children a religious education, the State must not 

prevent them from doing so, and when parents want 
to give to their children an irreligious education, the 

State must not prevent them either. However, this 

does not mean that schools based on a religious ethos 
can be obliged to give up that ethos.   
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that it equally respects the status of 

philosophical and non-confessional 

organisations. Measures to enable persons 

with disabilities to have effective non-

discriminatory access to the areas covered 

by this Directive play an important part in 

ensuring full equality in practice. 

Furthermore, individual measures of 

reasonable accommodation may be 

required in some cases to ensure such 

access. In neither case are measures 

required that would impose a 

disproportionate burden. In assessing 

whether the burden is disproportionate, 

account should be taken of a number of 

factors including the size, resources and 

nature of the organisation. The principle 

of reasonable accommodation and 

disproportionate burden are established in 

Directive 2000/78/EC and the UN 

Convention on Rights of Persons with 

Disabilities. 

that it equally respects the status of 

philosophical and non-confessional 

organisations. 

Amendment  31 

Proposal for a directive 

Recital 19 a (new) 

 

Text proposed by the Commission Amendment 

 (19a) Measures to enable persons with 

disabilities to have effective non-

discriminatory access to the areas covered 

by this Directive play an important part in 

ensuring full equality in practice. 

Furthermore, individual measures of 

reasonable accommodation may be 

required in some cases to ensure such 

access. In no cases are measures required 

that would impose a disproportionate 

burden. In assessing whether the burden 

is disproportionate, account should be 

taken of whether the measure in question 

is impracticable and unsafe and could not 

be made practicable and safe by a 

reasonable change to rules, policies or 

practices or the removal of architectural, 

communication or transport barriers or 
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the provision of auxiliary aids or services. 

Reasonable accommodation would not 

necessarily require significant structural 

changes to buildings whose structure is 

protected specifically under national law 

on account of their historical, cultural or 

architectural value. The principles of 

reasonable accommodation and 

disproportionate burden are established in 

Directive 2000/78/EC and the UN 

Convention on the Rights of Persons with 

Disabilities. 

 

(20) Legal requirements and standards on accessibility have been established at European level in 

some areas while Article 16 of Council Regulation 1083/2006 of 11 July 2006 on the European 

Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing 

Regulation (EC) No 1260/1999 requires that accessibility for disabled persons is one of the 

criteria to be observed in defining operations co-financed by the Funds. The Council has also 

emphasised the need for measures to secure the accessibility of cultural infrastructure and cultural 

activities for people with disabilities. 

Amendment  32 

Proposal for a directive 

Recital 21 

 

Text proposed by the Commission Amendment 

(21) The prohibition of discrimination 

should be without prejudice to the 

maintenance or adoption by Member States 

of measures intended to prevent or 

compensate for disadvantages suffered by 

a group of persons of a particular religion 

or belief, disability, age or sexual 

orientation. Such measures may permit 

organisations of persons of a particular 

religion or belief, disability, age or sexual 

orientation where their main object is the 

promotion of the special needs of those 

persons. 

(21) The prohibition of discrimination 

should be without prejudice to the 

maintenance or adoption by Member States 

of measures intended to prevent or 

compensate for disadvantages suffered by 

persons of a particular religion or belief, 

disability, age or sexual orientation, or 

having a combination of characteristics 

relating to these specific factors, and 

persons associated with them. This 

prohibition may be accompanied by 

measures designed to promote equal 

treatment and equal opportunities which 

take account of the gender dimension and 

affirmative actions aimed at meeting the 

special needs of persons or categories of 

persons who, because of their 

characteristics, require structures, 

services and assistance not required by 
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others. Such measures shall be 

accompanied by the establishment of 

independent organisations of persons of a 

particular religion or belief, disability, age 

or sexual orientation where their main 

object is the promotion of the special needs 

of those persons. 

(22) This Directive lays down minimum requirements, thus giving the Member States the option 

of introducing or maintaining more favourable provisions. The implementation of this Directive 

should not serve to justify any regression in relation to the situation which already prevails in 

each Member State. 

(23) Persons who have been subject to discrimination based on religion or belief, disability, age 

or sexual orientation should have adequate means of legal protection. To provide a more effective 

level of protection, associations, organisations and other legal entities should be empowered to 

engage in proceedings, including on behalf of or in support of any victim, without prejudice to 

national rules of procedure concerning representation and defence before the courts. 

(24) The rules on the burden of proof must be adapted when there is a prima facie case of 

discrimination and, for the principle of equal treatment to be applied effectively, the burden of 

proof must shift back to the respondent when evidence of such discrimination is brought. 

However, it is not for the respondent to prove that the plaintiff adheres to a particular religion or 

belief, has a particular disability, is of a particular age or has a particular sexual orientation. 

Amendment  34 

Proposal for a directive 

Recital 25 

 

Text proposed by the Commission Amendment 

(25) The effective implementation of the 

principle of equal treatment requires 

adequate judicial protection against 

victimisation. 

(25) The effective implementation of the 

principle of equal treatment requires 

adequate judicial protection against 

victimisation. Effective judicial protection 

of individual rights must be accompanied 

by active promotion of non-discrimination 

and equal opportunities. 

Amendment  35 

Proposal for a directive 

Recital 26 

 

Text proposed by the Commission Amendment 

(26) In its resolution on the Follow-up of 

the European Year of Equal Opportunities 

for All (2007), the Council called for the 

(26) In its resolution on the Follow-up of 

the European Year of Equal Opportunities 

for All (2007), the Council called for the 

Comment [CJ(19]: It is not clear what "more 
favourable" means. Are domestic laws that contain 

even more far-reaching restrictions of the freedom of 

contract to be considered "more favourable"? For 

whom?  

Comment [CJ(20]: What is "victimisation"? How 
is it defined?  
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full association of civil society, including 

organisations representing people at risk of 

discrimination, the social partners and 

stakeholders in the design of policies and 

programmes aimed at preventing 

discrimination and promoting equality and 

equal opportunities, both at European and 

national levels.  

full association of civil society, including 

organisations representing people at risk of 

discrimination, the social partners and 

stakeholders in the design of policies and 

programmes aimed at preventing 

discrimination and promoting equality and 

equal opportunities, both at European and 

national levels. With this in view, the 

Commission and Member States should 

take steps to ensure that the provisions 

laid down in this Directive and those 

already in force in this sector are brought 

to the notice of the public and 

stakeholders – through information and 

press campaigns aimed inter alia at 

eliminating stereotypes – by appropriate, 

adequate and accessible means, such as 

sign language or special websites for the 

visually impaired.    

(27) Experience in applying Directives 2000/43/EC and 2004/113/EC show that protection from 

discrimination on the grounds covered by this Directive would be strengthened by the existence 

of a body or bodies in each Member State, with competence to analyse the problems involved, to 

study possible solutions and to provide concrete assistance for the victims. 

(28) In exercising their powers and fulfilling their responsibilities under this Directive, these 

bodies should operate in a manner consistent with the United Nations Paris Principles relating to 

the status and functioning of national institutions for the protection and promotion of human 

rights. 

(29) Member States should provide for effective, proportionate and dissuasive sanctions in case 

of breaches of the obligations under this Directive. 

(30) In accordance with the principles of subsidiarity and proportionality as set out in Article 5 of 

the EC Treaty, the objective of this Directive, namely ensuring a common level of protection 

against discrimination in all the Member States, cannot be sufficiently achieved by the Member 

States and can therefore, by reason of the scale and impact of the proposed action, be better 

achieved by the Community. This Directive does not go beyond what is necessary in order to 

achieve those objectives. 

(31) In accordance with paragraph 34 of the interinstitutional agreement on better lawmaking, 

Member States are encouraged to draw up, for themselves and in the interest of the Community, 

their own tables, which will, as far as possible, illustrate the correlation between the Directive and 

the transposition measures and to make them public. 

Amendment  36 

Proposal for a directive 

Recital 31 a (new) 

 

Comment [CJ(21]: These are very questionable 
assertions, for which no evidence is adduced. In 

actual fact Member States would abandon their 

exclusive competence to legislate on the matters 

covered by this draft Directive without any hope of 

recovering it, and it is unclear what they would gain 

from such a decision.  
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Text proposed by the Commission Amendment 

 (31a) In interpreting the meaning of the 

grounds of discrimination, international 

and European human rights instruments 

should be taken into account by courts 

and tribunals, including the 

recommendations and case-law of their 

supervisory organs, such as the European 

Court of Human Rights. 

 

HAS ADOPTED THIS DIRECTIVE: 

 

Chapter 1 

 

GENERAL PROVISIONS 
 

Article 1 

Purpose 

Amendment  37 

Proposal for a directive 

Article 1 

 

Text proposed by the Commission Amendment 

This Directive lays down a framework for 

combating discrimination on the grounds 

of religion or belief, disability, age, or 

sexual orientation, with a view to putting 

into effect in the Member States the 

principle of equal treatment other than in 

the field of employment and occupation. 

1. This Directive lays down a framework 

for combating discrimination, including 

multiple discrimination, on the grounds of 

religion or belief, disability, age, or sexual 

orientation, with a view to putting into 

effect in the Member States the principle of 

equal treatment other than in the field of 

employment and occupation. 

 2. Multiple discrimination occurs when 

discrimination is based: 

 (a) on any combination of the grounds of  

religion or belief, disability, age, or sexual 

orientation, or  

 (b) on any one or more of the grounds set 

out in paragraph 1, and also on the 

ground of any one or more of  

 (i) sex (in so far as the matter complained 

Comment [CJ(22]: Multiple Discrimination is a 

new concept that does not exist in any of the EU’s 
existing Anti-Discrimination Directives. Its meaning 

is not very clear - but it is even less clear why it is 

necessary to include it into the draft Directive. How 
would this amendment transform into 

“discrimination” a situation that would not anyway 

qualify as such? 
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of is within the material scope of Directive 

2004/113/EC as well as of this Directive), 

 (ii) racial or ethnic origin (in so far as the 

matter complained of is within the 

material scope of Directive 2000/43/EC as 

well as of this Directive), or 

 iii) nationality (in so far as the matter 

complained of is within the scope of 

Article 12 of the EC Treaty). 

 3. In this Directive, multiple 

discrimination and multiple grounds shall 

be construed accordingly. 

Article 2 

Concept of discrimination 

1. For the purposes of this Directive, the "principle of equal treatment" shall mean that there shall 

be no direct or indirect discrimination on any of the grounds referred to in Article 1. 

Amendment  38 

Proposal for a directive 

Article 2 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. For the purposes of paragraph 1: 2. For the purposes of paragraph 1: 

(a) direct discrimination shall be taken to 

occur where one person is treated less 

favourably than another is, has been or 

would be treated in a comparable situation, 

on any of the grounds referred to in Article 

1; 

(a) direct discrimination shall be taken to 

occur where one person, or persons who 

are or who are assumed to be associated 

with such a person, is treated less 

favourably than another is, has been or 

would be treated in a comparable situation, 

on one or more of the grounds referred to 

in Article 1; 

(b) indirect discrimination shall be taken to 

occur where an apparently neutral 

provision, criterion or practice would put 

persons of a particular religion or belief, a 

particular disability, a particular age, or a 

particular sexual orientation at a particular 

disadvantage compared with other persons, 

unless that provision, criterion or practice 

is objectively justified by a legitimate aim 

and the means of achieving that aim are 

appropriate and necessary. 

b) indirect discrimination shall be taken to 

occur where an apparently neutral 

provision, criterion or practice would put 

persons of a particular religion or belief, a 

particular disability, a particular age, or a 

particular sexual orientation, or persons 

who are or who are assumed to be 

associated with such persons, at a 

particular disadvantage compared with 

other persons, unless that provision, 

criterion or practise is objectively justified 

by a legitimate aim and the means of 

Comment [CJ(23]: In the light of what will be set 
out in the following paragraphs, it is hard to see how 

this can be described as a "principle". It all seems 
rather far-fetched. 

Comment [CJ(24]: This formula, which (albeit 
with a more limited scope) already has been used in 

the existing EU Anti-Discrimination Directives is 
highly problematic. It constitutes one of the major 

problems with the EU's approach on 'equality'. 

 

If taken by its literal meaning, the word "comparable" 

means that A and B can be compared, and that such a 

comparison is apt to yield some useful insight. It 

does NOT, however, mean that A and B are equal. 
 

In essence therefore, what this provision contains 

is a nonsensical obligation to treat equally what is 

in fact not equal.   

 
This could be remedied by substituting the words "a 

comparable" by "an equal". However, it must be 

assumed that the choice of "a comparable", which 
was never explicated, was by no means accidental. It 

is precisely here that the EU's approach to anti-

discrimination unfolds its greatest power, or its 

greatest potential for manipulation. Nearly everything 

can be compared with everything – as a consequence, 
the provision as it is drafted leaves the widest 

possible margin of interpretation to whoever has the 

task and the power of bindingly interpreting the 

Directive, enabling hin to establish an obligation of 

"equal treatment whenever and wherever he likes. 

 
A telling example how this provision is likely to 

operate was the CJEU Decision Tadao Maruko v. 

Versorgungsanstalt der deutschen Bühnen, in which 
the Court (without much explanation) affirmed that 

the situation of homosexual couples living in a civil 

partnership and the situation of a married 
(heterosexual) couple were "comparable", and that 

therefore both should be treated in the same way. 

Indeed, it can be said that both are comparable, but it 
cannot be said that they are the same. The equal 

treatment afforded by the CJEU decision therefore 

finds no justification. 

Comment [CJ(25]: Even a neutral provision can 

be “discriminatory” according to this practice. 

Possible examples? 

Maybe an employer who requests all his employees 
to work hard during all seasons of the year (including 

during the Islamic “Ramadan”) is discriminatory 

against Muslims? 

What about a provision prohibiting the wearing of 

headscarves?  
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achieving that aim are appropriate and 

necessary. 

Amendment  39 

Proposal for a directive 

Article 2 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. Harassment shall be deemed to be a 

form of discrimination within the meaning 

of paragraph 1, when unwanted conduct 

related to any of the grounds referred to in 

Article 1 takes place with the purpose or 

effect of violating the dignity of a person 

and of creating an intimidating, hostile, 

degrading, humiliating or offensive 

environment. 

3. Without prejudice to freedom of speech, 

harassment shall be deemed to be a form of 

discrimination within the meaning of 

paragraph 1, when unwanted conduct 

related to any of the grounds referred to in 

Article 1 takes place with the purpose or 

effect of violating the dignity of a person 

and of creating an intimidating, hostile, 

degrading, humiliating or offensive 

environment. In this context, the concept 

of harassment may be defined in 

accordance with the national law and 

practice of the Member States. 

Amendment  40 

Proposal for a directive 

Article 2 – paragraph 4 

 

Text proposed by the Commission Amendment 

4. An instruction to discriminate against 

persons on any of the grounds referred to 

in Article 1 shall be deemed to be 

discrimination within the meaning of 

paragraph 1. 

(4) An instruction or request, based on a 

hierarchical relationship, to discriminate 

against persons on any of the grounds 

referred to in Article 1 shall be deemed to 

be discrimination within the meaning of 

paragraph 1. 

Amendment  41 

Proposal for a directive 

Article 2 – paragraph 4 a (new) 

 

Text proposed by the Commission Amendment 

 4a. Discrimination based on assumptions 

about a person’s religion or belief, 

disability, age or sexual orientation or 

because of association with persons of a 
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particular religion or belief, disability, age 

or sexual orientation, shall be deemed to 

be discrimination within the meaning of 

paragraph 1. 

Amendment  42 

Proposal for a directive 

Article 2 – paragraph 5 

 

Text proposed by the Commission Amendment 

5. Denial of reasonable accommodation in 

a particular case as provided for by Article 

4 (1)(b) of the present Directive as regards 

persons with disabilities shall be deemed to 

be discrimination within the meaning of 

paragraph 1. 

5. Denial of reasonable accommodation in 

a particular case as provided for by Article 

4(1)(b) of the present Directive as regards 

persons with disabilities or persons who 

associate with a person with a disability, 

where the accommodation is needed to 

enable such persons to provide personal 

assistance to a person with a disability, 
shall be deemed to be discrimination 

within the meaning of paragraph 1.  

Amendment  43 

Proposal for a directive 

Article 2 – paragraph 6 

 

Text proposed by the Commission Amendment 

6. Notwithstanding paragraph 2, Member 

States may provide that differences of 

treatment on grounds of age shall not 

constitute discrimination, if, within the 

context of national law, they are justified 

by a legitimate aim, and if the means of 

achieving that aim are appropriate and 

necessary. In particular, this Directive 

shall not preclude the fixing of a specific 

age for access to social benefits, education 

and certain goods or services. 

6. This Directive does not preclude 

differences in treatment on grounds of age 

if they are objectively and reasonably 

justified by a legitimate aim, and if the 

means of achieving that aim are 

appropriate, proportionate, necessary and 

effective.  

 

Amendments 87 and 44 

Proposal for a directive 

Article 2  paragraph 7 
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Text proposed by the Commission Amendment 

7. Notwithstanding paragraph 2, in the 

provision of financial services Member 

States may permit proportionate 

differences in treatment where, for the 

product in question, the use of age or 

disability is a key factor in the assessment 

of risk based on relevant and accurate 

actuarial or statistical data. 

 

7. Notwithstanding paragraph 2, in the 

provision of financial services 

proportionate differences in treatment 

where, for the product in question, the use 

of age or disability is a determining factor 

in the assessment of risk based on relevant 

actuarial principles, accurate statistical 

data or medical knowledge, shall not be 

deemed to constitute discrimination for 

the purposes of this Directive. These data 

should be accurate, recent, and relevant 

and made available on request, in an 

accessible way. The actuarial and risk 

factors should reflect positive changes in 

life expectancy and active ageing as well 

as increased mobility and accessibility for 

people with disabilities. The service 

provider must be able to objectively 

demonstrate significantly higher risks and 

ensure that the difference in treatment is 

objectively and reasonably justified by a 

legitimate aim and the means of achieving 

that aim are proportionate, necessary and 

effective. 

Amendment  45 

Proposal for a directive 

Article 2 – paragraph 8 

 

Text proposed by the Commission Amendment 

8. This Directive shall be without prejudice 

to general measures laid down in national 

law which, in a democratic society, are 

necessary for public security, for the 

maintenance of public order and the 

prevention of criminal offences, for the 

protection of health and the protection of 

the rights and freedoms of others. 

8. This Directive shall be without prejudice 

to general measures laid down in national 

law which, in a democratic society, are 

necessary and proportionate for public 

security, for the maintenance of public 

order and the prevention of criminal 

offences, for the protection of health and 

the protection of the rights and freedoms of 

others. 

Amendment  46 

Proposal for a directive 

Comment [CJ(26]: A similar exception was 
contained in Article 5(2) of Directive 2004/113/EC, 

but was invalidated by the CJEU's decision in the 

caste of Test Achats vs. Conseil des Ministres on the 
basis that it was discriminatory for insurance 

providers to take into account differences concerning 

actuarial risks.It is hard to see how this provision can 
be reconciled by this case-law. 
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Article 2 – paragraph 8 a (new) 

 

Text proposed by the Commission Amendment 

 8a. This Directive recognises that the 

right to privacy is a means of combating 

the discrimination referred to in this 

Article. 

Article 3 

Scope 

1. Within the limits of the powers conferred upon the Community, the prohibition of 

discrimination shall apply to all persons, as regards both the public and private sectors, including 

public bodies, in relation to: 

(a) Social protection, including social security and healthcare; 

(b) Social advantages; 

(c) Education; 

Amendment  47 

Proposal for a directive 

Article 3 – paragraph 1  subparagraph 1 – point d 

 

Text proposed by the Commission Amendment 

(d) Access to and supply of goods and 

other services which are available to the 

public, including housing.  

(d) Access to and supply of goods and 

other services which are available to the 

public, including housing and transport. 

Amendment  48 

Proposal for a directive 

Article 3 – paragraph 1 – subparagraph 1 – point d a (new) 

 

Text proposed by the Commission Amendment 

 (da) affiliation to and activities in 

associations and the services provided by 

such organisations. 

Amendment  49 

Proposal for a directive 

Article 3 – paragraph 1  subparagraph 2 

 

Comment [CJ(27]: This amendment is absurd, 

given that the proposed Directive, if adopted, would 

interfere with citizens' privacy in an unprecedented 

manner. 
 

The right to respect for private and family life in 

Article 8 of the ECHR essentially means that  

 citizens have the right to keep their private lives 

private, without being spied and pried upon; and 

States must abstain from interfering into the 
private lives of citizens with legislation for  which 

there is no demonstrable necessity. 

As there is no proven necessity for this Directive, it 

would, if adopted, clearly violate Article 8 ECHR.  

Comment [CJ(28]: It would be unproblematic to 

limit the scope of the proposed matter to the public 
sector. The inclusion of the private sector, however, 

leads to a massive interference with citizens' rights, in 

particular the freedom of contract. The reference to 

the private sector should therefore be removed.  

Comment [CJ(29]: Examples?  

 
Muslims to be eligible into a parish council? 

Homosexuals to be employed in a Christian 

kindergarten? Skinheads holding their meetings at the 
premises of a Jewish culture association?  
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Text proposed by the Commission Amendment 

Subparagraph (d) shall apply to individuals 

only insofar as they are performing a 
professional or commercial activity. 

Subparagraph (d) does not concern 

transactions between private individuals 

for whom the transactions do not 

constitute a commercial or professional 

activity. 

Amendment  50 

Proposal for a directive 

Article 3 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. This Directive is without prejudice to 

national laws on marital or family status 

and reproductive rights. 

2. This Directive does not alter the 

division of competences between the 

European Union and its Member States. 

 

Amendments 89 and 51 

Proposal for a directive 

Article 3  paragraph 3 

 

Text proposed by the Commission Amendment 

3. This Directive is without prejudice to 

the responsibilities of Member States for 
the content of teaching, activities and the 

organisation of their educational systems, 

including the provision of special needs 
education. Member States may provide for 

differences in treatment in access to 

educational institutions based on religion 

or belief. 

3. This Directive shall not apply to the 

content of teaching, activities and the 

organisation of national educational 

systems, while Member States shall 

ensure the rights of persons with 

disabilities to education without 

discrimination and on the basis of equal 

opportunities. Member States shall also 

ensure that, in determining which type of 

education or training is appropriate, the 

views of the person with a disability are 

respected. Member States may allow for 

differences in access to educational 

institutions based on religion or belief, so 

as to maintain the particular character 

and ethos of such establishments and a 

plurality of educational systems, provided 

that this does not represent an 

infringement of the right to education and 

does not justify discrimination on any 

other grounds. Member States shall 

ensure that this does not lead to a denial 

Comment [CJ(30]: The Directive should not 

apply to private persons at all – see above. 
 

As it is drafted, this provision must be interpreted as 
meaning that subparagraphs (a), (b), and (c) would 

apply even to individuals acting outside their 

professional or commercial activities. Is this 
intentional, or just clumsy drafting?  

Comment [CJ(31]: It is significant that the EP 
has eliminated the clarification that this Directive 

should be without prejudice on national laws on 

marriage and the family, or to reproductive rights. 

These areas remain the true target of the 

homosexualist agenda.   
 
In particular, the homosexualist lobby has for many 

year argued that "reproductive health services" (viz. 

medically assisted procreation involving the use of 
donated sperm or ova, surrogate mothers, etc.) should 

be made accessible to them "without discrimination". 

Comment [CJ(32]: Member States are obliged to 

respect the right of parents to be the first educators of 
their children. This includes the right to give their 

children a religious education. Implicit therein is an 

obligation for Member States to ensure that 

educational institutions based on religion and 

belief are able to maintain and develop their 

specific character. Failure to do so would amount 

to a human rights violation.  
 

This cannot therefore be a "may" provision.  
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of the right to education. 

 

Amendments 95 and 52 

Proposal for a directive 

Article 3 – paragraph 4 

 

Text proposed by the Commission Amendment 

4. This Directive is without prejudice to 

national legislation ensuring the secular 

nature of the State, State institutions or 

bodies, or education, or concerning the 

status and activities of churches and other 

organisations based on religion or belief. It 

is equally without prejudice to national 

legislation promoting equality between 

men and women. 

4. This Directive shall not apply to 

national law ensuring the secular nature of 

the State, State institutions or bodies, or 

education, or concerning the status, 

activities and legal framework of churches 

and other organisations based on religion 

or belief where this falls outside the 

competence of the EU. Where the 

activities of churches or other 

organisations based on religion and belief 

fall within EU competence, they shall be 

subject to the Union’s non-discrimination 

provisions. It is equally without prejudice 

to national legislation ensuring equality 

between males and females. 

Amendment  53 

Proposal for a directive 

Article 3 – paragraph 5 

 

Text proposed by the Commission Amendment 

5. This Directive does not cover 

differences of treatment based on 

nationality and is without prejudice to 

provisions and conditions relating to the 

entry into and residence of third-country 

nationals and stateless persons in the 

territory of Member States, and to any 

treatment which arises from the legal status 

of the third-country nationals and stateless 

persons concerned. 

5. This Directive does not cover 

differences of treatment based on 

nationality and is without prejudice to 

provisions and conditions relating to the 

entry into and residence of third-country 

nationals and stateless persons in the 

territory of Member States, and to any 

treatment which arises from the legal status 

of the third-country nationals and stateless 

persons concerned. Discrimination on the 

grounds of religion or belief, disability, 

age or sexual orientation which is 

presented as a difference in treatment 

based on nationality shall be treated as 

Comment [CJ(33]:  
It goes by itself and would not require any specific 

mention that an EU Directive cannot apply to areas 

outside the competence of the EU.  
 

The true meaning of this amendment is that it 

would cancel out the autonomy of churches and 

religion-based institutions, subjecting them to the 

supremacy of the EU's "anti-discrimination" 

ideology. In other words, this novel ideology is to 

supersede all cultural and moral values. 

 

This amendment is unacceptable – but it is 

revelatory of the totalitarian spirit of the 

"equality" ideology, which is a new incarnation of 

Marxism.   

Comment [CJ(34]: Why is it necessary to replace 
"men and women" through "males and females"? Is 

this a requirement of Gender ideology?  
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discrimination within the meaning of 

Article 1. 

Amendment 91Proposal for a directive 

Article 3  paragraph 5 a (new) 

 

Text proposed by the Commission Amendment 

 5a. The advertising and media sectors 

shall be excluded from the scope of this 

Directive. 

Article 4 

Equal treatment of persons with disabilities 

Amendment  55 

Proposal for a directive 

Article 4  paragraph 1 – introductory part 

 

Text proposed by the Commission Amendment 

1. In order to guarantee compliance with 

the principle of equal treatment in relation 

to persons with disabilities: 

1. In order to guarantee compliance with 

the principle of equal treatment in relation 

to persons with disabilities, whereby 

"disability" is to be understood in the 

light of the UN Convention on the Rights 

of Persons with Disabilities, and persons 

with chronic diseases: 

 

Amendment 97 

 

Proposal for a directive 

Article 4 – paragraph 1 – point a 

 

Text proposed by the Commission Amendment 

a) The measures necessary to enable 

persons with disabilities to have effective 

non-discriminatory access to social 

protection, social advantages, health care, 

education and access to and supply of 

goods and services which are available to 

the public, including housing and 

transport, shall be provided by 

anticipation, including through appropriate 

modifications or adjustments. Such 

a) The measures necessary to enable 

persons with disabilities to have effective 

non-discriminatory access to social 

protection, social advantages, health care, 

education and access to and supply of 

goods and services which are available to 

the public, including housing, 

telecommunication and electronic 

communications, information including 

information provided in accessible 

Comment [CJ(35]:  It is rather difficult to 

imagine such a situation. It appears that in the mind-
set of the drafter of this amendment, things are 

always very different from what they seem to be. But 

how does one construe discrimination on the grounds 

of disability as "a difference in treatment based on 

nationality"?  

Comment [CJ(36]: What is the purpose of this 
exclusion? Is it not in itself discriminatory to 

arbitrarily exclude one specific economic sector from 

the scope of this Directive? If these sectors must be 

excluded, are there not equally good reasons to 

exclude all the others?  
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measures should not impose a 

disproportionate burden, nor require 

fundamental alteration of the social 

protection, social advantages, health care, 

education, or goods and services in 

question or require the provision of 

alternatives thereto. 

formats, financial services, culture and 

leisure, buildings open to the public, 

modes of transport and other public 

spaces and facilities, shall be provided by 

anticipation, including through appropriate 

modifications or adjustments. Where 

failure to provide effective non-

discriminatory access arises from 

practice, policy or procedure, measures 

shall be taken so that it no longer has that 

effect. 

 

Amendment  57 

Proposal for a directive 

Article 4 - paragraph 1 - point b 

 

Text proposed by the Commission Amendment 

b) Notwithstanding the obligation to 

ensure effective non-discriminatory access 

and where needed in a particular case, 
reasonable accommodation shall be 

provided unless this would impose a 

disproportionate burden. 

b) For the purposes of this paragraph, 

effective non-discriminatory access 

involves the identification and elimination 

of obstacles and barriers and the 

prevention of new obstacles and barriers 

that hamper the access of persons with 

disabilities to goods, services and facilities 

available to the general public, 

irrespective of the nature of the obstacle, 

barrier or disability. Subject to the 

provisions of this Directive, and 

regardless of the measures chosen to 

remove the obstacles or barriers, effective 

non-discriminatory access for persons 

with disabilities shall be provided under 

the same terms and conditions as for 

persons without disabilities wherever 

possible, and the use of assistive devices 

by persons with disabilities shall be 

facilitated, including aids to mobility and 

access, such as recognised guide dogs and 

other assistance dogs wherever necessary. 

Where reasonable accommodation cannot 

be made to ensure effective non-

discriminatory access, despite all efforts, 

provided under the same terms and 

conditions, and in accordance with the 

provisions of this Directive, a meaningful 

alternative to access shall be provided. For 

Comment [CJ(37]: It is disconcerting that the EP 
wants to eliminate a provision that provides a 

safeguard against disproportionate burdens. But such 

a safeguard is necessary. It would, for example, be 

completely disproportionate if the owner of a large 

town-house with 20 apartments were legally required 

to make them all barrier-free. Such an obligation is 
not proportionate to the social need for  barrier-free 

apartments, and would have the nefarious effect of 

leading to a huge increase of rental costs. 



Agenda Europe – MARGINALIA No. 1 

 

32 

the purposes of this provision, 

“reasonable accommodation” means 

alternative measures needed in a 

particular case to enable a person with a 

disability to have access to and/or enjoy or 

exercise on an equal basis with others 

rights that fall within the scope of this 

Directive as defined in Article 3(1). 

 

Amendment  98 

 

Proposal for a directive 

Article 4 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. For the purposes of assessing whether 

measures necessary to comply with 
paragraph 1 would impose a 

disproportionate burden, account shall be 

taken, in particular, of the size and 

resources of the organisation, its nature, 

the estimated cost, the life cycle of the 

goods and services, and the possible 

benefits of increased access for persons 

with disabilities. The burden shall not be 

disproportionate when it is sufficiently 

remedied by measures existing within the 

framework of the equal treatment policy 
of the Member State concerned. 

2. Measures to obtain effective non-

discriminatory access should not impose a 

disproportionate burden or require a 

fundamental alteration. For the purposes 

of assessing whether the measure in 

question would give rise to a 

disproportionate burden, account should be 

taken of whether the measure in question 

is impracticable or unsafe and could not 

be made practicable and safe by a 

reasonable change to rules, policies or 

practices or the removal of architectural, 

communication or transport barriers or 

the provision of auxiliary aids or services. 

A change is fundamental if it alters the 

goods and services or the nature of the 

trade, profession or business, to such an 

extent that the provider of the goods or 

services is effectively providing a 

completely different kind of goods or 

services. Reasonable accommodation 

shall not necessarily require significant 

structural changes to buildings whose 

structure is protected specifically under 

national law on account of their 

historical, cultural or architectural value. 
The burden shall not be deemed 

disproportionate when it is sufficiently 

remedied by measures existing in the 

Member State concerned. The principle of 

reasonable accommodation and 

Comment [CJ(38]: No. A burden is unreasonable 
when  

The cost is disproportionate to the benefit; or 

The person (entrepreneur) on whom the burden is 

placed cannot be expected to have the necessary 
financial means to ensure compliance. 

By contrast, the criteria enounced in the proposed 

amendment have nothing to do with proportionality. 

Comment [CJ(39]: The words "not necessarily" 

do not exclude that significant structural changes will 

be required. This amendment is nonsensical.  
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disproportionate burden should be 

interpreted in the light of Directive 

2000/78/EC and the UN Convention on 

the Rights of Persons with Disabilities. 

Amendment  60 

Proposal for a directive 

Article 4 – paragraph 3 

 

Text proposed by the Commission Amendment 

3. This Directive shall be without prejudice 

to the provisions of Community law or 

national rules covering the accessibility of 

particular goods or services. 

3. This Directive shall be without prejudice 

to the provisions of Community law or 

national rules covering the accessibility of 

particular goods or services. However, 

wherever possible, EU institutions and 

Member States shall take measures to 

encourage providers of goods and 

services, in particular manufactured 

goods, to design accessible solutions, for 

instance through public procurement 

practices. Accessible products and 

services are those designed so that they 

may be used by all users. 

Article 5 

Positive action 

Amendment  61 

Proposal for a directive 

Article 5 

 

Text proposed by the Commission Amendment 

With a view to ensuring full equality in 

practice, the principle of equal treatment 

shall not prevent any Member State from 

maintaining or adopting specific measures 

to prevent or compensate for disadvantages 

linked to religion or belief, disability, age, 

or sexual orientation.  

With a view to ensuring full equality in 

practice, the principle of equal treatment 

shall not prevent any Member State from 

maintaining or adopting specific measures 

or from allowing these measures to be 

taken by the public, private or voluntary 

sectors to prevent or compensate for 

disadvantages linked to religion or belief, 

disability, age, or sexual orientation.  

Article 6 

Minimum requirements 

Comment [CJ(40]: This means that this 

Directive does not have the purpose of ensuring 

equality of all citizens before the law; on the 

contrary, it explicitly authorizes Member States to 

adopt measures that provide for unequal 

treatment (such as gender quotas, or similar. 

 

The true intention is to make the unequal equal – 

through unequal treatment. This is the old 

Marxist approach. Once again, it comes out 

clearly that the proposed measure is an "Anti-

Freedom-Directive of neo-Marxist inspiration.  
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1. Member States may introduce or maintain provisions which are more favourable to the 

protection of the principle of equal treatment than those laid down in this Directive.  

2. The implementation of this Directive shall under no circumstances constitute grounds for a 

reduction in the level of protection against discrimination already afforded by Member States in 

the fields covered by this Directive. 

 

CHAPTER II 

REMEDIES AND ENFORCEMENT 
 

Article 7 

Defence of rights 

Amendment  62 

Proposal for a directive 

Article 7 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall ensure that judicial 

and/or administrative procedures, including 

where they deem it appropriate conciliation 

procedures, for the enforcement of 

obligations under this Directive are 

available to all persons who consider 

themselves wronged by failure to apply the 

principle of equal treatment to them, even 

after the relationship in which the 

discrimination is alleged to have occurred 

has ended. 

1. Member States shall ensure that judicial 

and/or administrative procedures, including 

where they deem it appropriate conciliation 

procedures, for the enforcement of 

obligations under this Directive are 

available in practice to all persons who 

consider themselves wronged by failure to 

apply the principle of equal treatment to 

them, even after the relationship in which 

the discrimination is alleged to have 

occurred has ended. 

2. Member States shall ensure that associations, organisations or other legal entities, which have a 

legitimate interest in ensuring that the provisions of this Directive are complied with, may 

engage, either on behalf or in support of the complainant, with his or her approval, in any judicial 

and/or administrative procedure provided for the enforcement of obligations under this Directive. 

3. Paragraphs 1 and 2 shall be without prejudice to national rules relating to time limits for 

bringing actions as regards the principle of equality of treatment. 

Amendment  64 

Proposal for a directive 

Article 7 – paragraph 3 a (new) 

 

Text proposed by the Commission Amendment 

 3a. Member States shall introduce in their 

national legal systems such measures as 

Comment [CJ(41]: It is not clear what "more 

favourable" means. Are domestic laws that contain 
even more far-reaching restrictions of the freedom of 

contract to be considered "more favourable"? For 

whom? 

Comment [CJ(42]: This would provide a legal 
standing to organisations that have no direct mandate 

for doing so, to interfere in disputes between private 
persons. 

 

Such legal standing might, as a result of this 
provision, be given to organisations with hardly any 

membership or democratic legitimation, solely on the 

ground of a vague claim that they have "legitimate 
interest in ensuring that the provisions of this 

Directive are complied with".  

 

This provision has a dangerous potential of 

aggrandizing the role of a so-called "civil society" 

with uncertain democratic or other credentials, at 

the expense of citizens' private sphere.  
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are necessary to ensure real and effective 

compensation or reparation, as the 

Member States determine, for the loss and 

damage sustained by a person injured as a 

result of discrimination within the 

meaning of this Directive, in a way which 

is dissuasive and proportionate to the 

damage suffered. 

Article 8 

Burden of proof 

1. Member States shall take such measures as are necessary, in accordance with their national 

judicial systems, to ensure that, when persons who consider themselves wronged because the 

principle of equal treatment has not been applied to them establish, before a court or other 

competent authority, facts from which it may be presumed that there has been direct or indirect 

discrimination, it shall be for the respondent to prove that there has been no breach of the 

prohibition of discrimination. 

Amendment  65 

Proposal for a directive 

Article 8 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. Paragraph 1 shall not prevent Member 

States from introducing rules of evidence 

which are more favourable to plaintiffs.  

2. Paragraph 1 shall not prevent Member 

States from introducing rules which are 

more favourable to plaintiffs.  

3. Paragraph 1 shall not apply to criminal procedures. 

4. Member States need not apply paragraph 1 to proceedings in which the court or competent 

body investigates the facts of the case. 

5. Paragraphs 1, 2, 3 and 4 shall also apply to any legal proceedings commenced in accordance 

with Article 7(2). 

 

Article 9 

Victimisation 

Member States shall introduce into their national legal systems such measures as are necessary to 

protect individuals from any adverse treatment or adverse consequence as a reaction to a 

complaint or to proceedings aimed at enforcing compliance with the principle of equal treatment. 

Amendment  66 

Proposal for a directive 

Article 9 a (new) 

 

Comment [CJ(43]: Instead of "equality", this 

provision creates a significant imbalance in the 

rights of parties involved in a civil litigation. The 

normal situation is that each party has to provide 

proof for what it is asserting, but here the 

principle is turned upside down: for the self-

perceived victim of discrimination it is sufficient to 

subjectively consider himself wronged, whereas 

for the defendant the Directive establishes what 

may be described as a "presumption of guilt". 
 

This clearly contradicts the standards of procedural 

rights that have been fought for over centuries, and 
instead is conducive to judicial bias. It is unclear how 

such a proposal can be reconciled with Article 6 of 

the ECHR, which guarantees to all citizens a right to 
a fair hearing.   

Comment [CJ(44]: It defies the reader's fantasy 
to imagine how any rule of evidence could be more 

favourable to plaintiffs than what is already foreseen 
under § 1… 

Comment [CJ(45]: …but nevertheless, this 
proposal is apparently still not sufficient for the 
European Parliament, which instead suggests that the 

structural imbalance in favour of self-perceived 

discrimination victims be extended to further domains 
of procedural law. Maybe the defendants should also 

be denied the right to submit written documents or to 

name witnesses, or to cross-examine the witnesses 
named by the plaintiff? Or maybe they should be 

completely deprived of all procedural rights? This is 

the point where the neo-Marxist proposal appears to 
turn neo-Stalinist… 
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Text proposed by the Commission Amendment 

 Article 9a 

Promotion of Equality 

Member States shall actively promote 

equality between persons irrespective of 

religion or belief, disability, age or sexual 

orientation when formulating and 

implementing laws, regulations, 

administrative provisions, policies and 

activities in the areas within the scope of 

this Directive. 

Article 10 

Dissemination of information 

Amendment  86 

Proposal for a directive 

Article 10 

 

Text proposed by the Commission Amendment 

Member States shall ensure that the 

provisions adopted pursuant to this 

Directive, together with the relevant 

provisions already in force, are brought to 

the attention of the persons concerned by 

appropriate means throughout their 

territory. 

Member States shall ensure that the 

provisions adopted pursuant to this 

Directive, together with the relevant 

provisions already in force, are brought to 

the attention of the persons concerned by 

appropriate means, including the Internet, 

throughout their territory. 

 With a view to promoting the principle of 

equal treatment, Member States shall 

organise ad hoc information and 

awareness campaigns and training. 

Article 11 

Dialogue with relevant stakeholders 

Amendment  68 

Proposal for a directive 

Article 11 

 

Text proposed by the Commission Amendment 

With a view to promoting the principle of 

equal treatment, Member States shall 

With a view to promoting the principle of 

equal treatment, Member States shall 
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encourage dialogue with relevant 

stakeholders, in particular non-

governmental organisations, which have, 

in accordance with their national law and 

practice, a legitimate interest in 

contributing to the fight against 

discrimination on the grounds and in the 

areas covered by this Directive. 

encourage dialogue with relevant 

stakeholders, in particular non-

governmental organisations, and such 

consultation shall also include monitoring 

the implementation of the Directive. 

Article 12 

Bodies for the Promotion of Equal treatment 

Amendment  69 

Proposal for a directive 

Article 12 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States shall designate a body or 

bodies for the promotion of equal treatment 

of all persons irrespective of their religion 

or belief, disability, age, or sexual 

orientation. These bodies may form part of 

agencies charged at national level with the 

defence of human rights or the safeguard 

of individuals' rights, including rights 

under other Community acts including 

Directives 2000/43/EC and 2004/113/EC.  

1. Member States shall designate an 

independent functioning and adequately 
funded body or bodies for the promotion of 

equal treatment of all persons irrespective 

of their religion or belief, disability, age, or 

sexual orientation. Member States shall 

ensure that the body or bodies have 

competence in the fields covered by this 

Directive and the fields of employment 

and occupation under Directive 

2000/78/EC. These bodies may form part 

of agencies charged at national level with 

the defence of the rights under other 

Community acts including Directives 

2000/43/EC, 2000/78/EC and 

2004/113/EC. 

2. Member States shall ensure that the competences of these bodies include: 

Amendment  70 

Proposal for a directive 

Article 12 – paragraph 2 – indent -1 (new) 

 

Text proposed by the Commission Amendment 

 - facilitating administrative or legal 

proceedings concerning discrimination 

where the victim is resident in a Member 

State other than that of the respondent, by 

Comment [CJ(46]: The legal standing given to 
non-governmental organizations remains problematic, 

given the very unclear basis upon which the 

"legitimacy of such organizations rests. What exactly 
qualifies them for such legal standing, except that 

they are "non-governmental"? And what precisely 

does "non-governmental" mean?  
 

The case of ILGA-Europe, the homosexualist lobby 

group that has been the most active in pressing for 

this controversial proposal, is most significant. The 

group claims to speak on behalf of all lesbian, gay, 

bisexual, transgender, and inter-sex persons – but 
there is little to validate that claim. The groups 

membership is rather small, and there is hardly any 

evidence that it actually represents all persons it 
claims to represent. In particular, it has never 

received any democratic mandate from these 

constituencies, nor is it financed by them. 
 

In that context, it is conspicuous that the EP 

amendment simply does away with the reference to 
"legitimacy", as if this were of no relevance at all. 

With proposals such as this, there is a clear risk 

that the democratic principle upon which the 

exercise of power must be founded in our society is 

surreptitiously replaced by the rule of lobby 

groups with no democratic legitimation 

whatsoever.   

Comment [CJ(47]: This means that in times of 
financial crisis Member States will be obliged to 

create new bureaucracies. 
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contacting the equivalent organisation or 

organisations in the Member State of the 

respondent, 
– without prejudice to the right of victims and of associations, organizations or other legal entities 

referred to in Article 7(2), providing independent assistance to victims of discrimination in 

pursuing their complaints about discrimination, 

Amendment  71 

Proposal for a directive 

Article 12 – paragraph 2 – indent -1a (new) 

 

Text proposed by the Commission Amendment 

 - ensuring access by the complainant to 

legal aid in accordance with Council 

Directive 2003/8/EC of 27 January 2003 

to improve access to justice in cross-

border disputes by establishing minimum 

common rules relating to legal aid for 

such disputes
1
, where appropriate, 

 ________________ 

1
 OJ L 26, 31.1.2003, p. 41. 

Amendment  72 

Proposal for a directive 

Article 12 – paragraph 2 – indent 2 

 

Text proposed by the Commission Amendment 

- conducting independent surveys 

concerning discrimination, 

- monitoring and conducting independent 

surveys concerning discrimination, 

including on the application of anti-

discrimination law, 

Amendment  73 

Proposal for a directive 

Article 12 – paragraph 2 – indent 3 a (new) 

 

Text proposed by the Commission Amendment 

 - cooperating and exchanging 

information with the Fundamental Rights 

Agency and with other corresponding EU 

bodies. 

Comment [CJ(48]: In other words, this proposal 
aims to further increase the imbalance in procedural 

rights created by the reversal of the burden of proof. 

While the defendant is to pay for his own legal 
advice, plaintiffs get their legal advice paid for by 

taxpayers. 

Comment [CJ(49]: …maybe following the 
example of the FRA's ill-reputed "LGBT Survey"? 
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Amendment  74 

Proposal for a directive 

Article 12 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2a. Member States shall provide these 

bodies with sufficient resources to enable 

them to carry out their duties in an 

effective and accessible manner. 

 

CHAPTER III 

FINAL PROVISIONS 

 

Article 13 

Compliance 

Member States shall take the necessary measures to ensure that the principle of equal treatment is 

respected and in particular that: 

Amendment  75 

Proposal for a directive 

Article 13 – point a 

 

Text proposed by the Commission Amendment 

a) any laws, regulations and administrative 

provisions contrary to the principle of 

equal treatment are abolished; 

a) any laws, regulations and administrative 

provisions contrary to the principle of 

equal treatment are immediately abolished; 

(b) any contractual provisions, internal rules of undertakings, and rules governing profitmaking or 

non-profit-making associations contrary to the principle of equal treatment are, or may be, 

declared null and void or are amended. 

 

Article 14 

Sanctions 

Amendment  76 

Proposal for a directive 

Article 14 

 

Text proposed by the Commission Amendment 

Comment [CJ(50]: … new job opportunities for 
professional "anti-discrimination" ideologues, all at 

the expense of ordinary tax payers.  

Comment [CJ(51]: This new "principle", 
unknown until the Commission published the present 

proposal, refers to what is set out in Article 2 of the 

draft. 

Comment [CJ(52]: This is an extremely far-

reaching provision, the potential impact of which 

remains totally unclear. A wide interpretation of 

the (vaguely circumscribed) "principle" in Article 

2 could mean that Member States might be 

required to abolish hundreds of laws, even if, 

when adopting the Directive, they had no intention 

of doing so. Significantly, the EP has further 

exacerbated this proposal by adding the word 

"immediately".  
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Member States shall lay down the rules on 

sanctions applicable to breaches of the 

national provisions adopted pursuant to this 

Directive, and shall take all measures 

necessary to ensure that they are applied. 

Sanctions may comprise the payment of 

compensation, which may not be restricted 

by the fixing of a prior upper limit, and 

must be effective, proportionate and 

dissuasive.  

Member States shall lay down the rules on 

sanctions applicable to breaches of the 

national provisions adopted pursuant to this 

Directive, and shall take all measures 

necessary to ensure that they are applied. 

Sanctions may comprise the payment of 

compensation, which may not be restricted 

by the fixing of a prior upper limit, and 

must be effective, proportionate and 

dissuasive and result in the cessation of 

the discriminatory conduct and the 

removal of its effects.  

Article 15 

Implementation 

1. Member States shall adopt the laws, regulations and administrative provisions necessary to 

comply with this Directive by …. at the latest [two years after adoption]. They shall forthwith 

inform the Commission thereof and shall communicate to the Commission the text of those 

provisions and a correlation table between those provisions and this Directive. When Member 

States adopt these measures, they shall contain a reference to this Directive or be accompanied by 

such reference on the occasion of their official publication. The methods of making such 

reference shall be laid down by Member States. 

Amendments 59 and 77 

Proposal for a directive 

Article 15 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. In order to take account of particular 

conditions, Member States may, if 

necessary, establish that the obligation to 

provide effective access as set out in 

Article 4 has to be complied with by … [at 

the latest] four [years after adoption].  

2. In order to comply with the obligation to 

provide effective non-discriminatory 

access to existing infrastructures, policies 

or procedures within the meaning of 

Article 4(1)(a), Member States may, if 

necessary, have an additional period of 10 

years [from the deadline for transposition] 

to comply with that obligation.  

Member States wishing to use this 

additional period shall inform the 

Commission at the latest by the date set 

down in paragraph 1 giving reasons. 

Member States wishing to make use of the 

additional period shall submit to the 

Commission a plan for progressive 

compliance with the requirements set out 

in Article 4(1)(a), including targets, 

means and timeline. Any Member State 

which chooses to make use of this 

additional period shall report biannually 

to the Commission on the steps taken to 
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provide effective non-discriminatory 

access and on the progress made towards 

the implementation of Article 4(1)(a). The 

Commission shall report biannually to the 

Council. 
 

Article 16 

Report 

Amendment  78 

Proposal for a directive 

Article 16 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Member States and national equality 

bodies shall communicate to the 

Commission, by …. at the latest and every 

five years thereafter, all the information 

necessary for the Commission to draw up a 

report to the European Parliament and the 

Council on the application of this 

Directive. 

1. Member States shall communicate to the 

Commission, by …. at the latest and every 

five years thereafter, all the information 

necessary for the Commission to draw up a 

report to the European Parliament and the 

Council on the application of this 

Directive. 

Amendment  79 

Proposal for a directive 

Article 16 – paragraph 1 a (new) 

 

Text proposed by the Commission Amendment 

 1a. No later than … years after the entry 

into force of this Directive, a 

comprehensive Community legal 

framework relating to non-discrimination 

must be brought into force in the form of 

a single Directive consolidating and thus 

replacing all existing Directives based on 

Article 13 of the EC Treaty, including this 

Directive. The new directive shall provide 

for an equal level of protection for each 

ground for discrimination.  

Amendment  80 

Proposal for a directive 

Comment [CJ(53]: This is based on a highly 
questionable ideological stance, which is already 

subjacent to the Commission's proposal, but which is 

further exacerbated through this amendment. It 

consists in the assumption that "there  should be an 
equal level of protection for each ground for 

discrimination".  

 

In other words, the "principle of equal treatment" 

is transposed to the meta-level: it is now not 

persons who should receive equal treatment, but 

abstract concepts, namely the various "grounds 

for discrimination". But those "grounds" are 

diverse, and there is no good reason for addressing 

them with a one-size-fits-all approach.  

 

Very clearly, the political driver for this new 
ideological stance is the determination of the 

homosexualist lobby to take a free ride on the 

genuine sympathy other causes (such as equal 

treatment of women, anti-racism, or the protection 

of disabled persons) enjoy within society. The 

homosexualist agenda, by contrast, does not enjoy 

similarly widespread sympathies – hence the 

strategy of proclaiming that there should be 

"equal protection for all grounds of 

discrimination". 

 

But this claim is nonsensical from the very outset. 

The various "grounds of discrimination" are too 

diverse to warrant such "equality". Racism, i.e. the 

humiliating treatment of a person on the ground of its 
skin-colour, is a despicable attitude, based on 

prejudice, for which there is no justification.; At the 
same time, while no one  men and women have equal 

dignity, it is also clear that there are differences 

between the sexes that do, in some regards, warrant 
differences in treatment. (The differences of health 

risks and life expectancy provide but one of many 

examples.) Much in the same vein, it makes no sense 
to say that "all religions are equal" when in fact their 

differences are self-evident; these differences may, to 

some extent, also warrant differences in treatment. 

With regard to the criterion of age, the Commission 

Proposal itself appears to recognize that differences in 

treatment may in certain respects be not only 
justifiable, but even necessary.  

 

Concerning the criterion of "disability", it seems 
evident that what disabled persons need is not in fact 

"equal treatment", but specific consideration that 

allows them to be integrated, to the extent possible, in 
the life of society. It is hard to see how the concept of 

"equality" can be of help here; it rather seems to 

confuse things. 
 

Criteria such as "sexual orientation" or "gender 

identity", by contrast, do not warrant any 

consideration at all in the context of "anti-

discrimination laws. They have nothing to do with 

an innate and unalterable characteristic of the 

person concerned, but with its freely chosen 

behaviour. In other words, the rest of society is 

obliged to provide "equal treatment" to those persons, 

irrespective of their self-chosen behaviour. This 

means that in reality a social privilege is conferred 

on this particular group: it is allowed to behave in 

a way that displeases, offends, disgusts, or 

provokes other members of society, which are at 

the same time deprived of the means of defending 
themselves. This is why, in actual fact, "anti-

discrimination" laws play an important role in the ...
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Article 16 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. The Commission’s report shall take into 

account, as appropriate, the viewpoints of 

the social partners and relevant non-

governmental organizations, as well as the 

EU Fundamental Rights Agency. In 

accordance with the principle of gender 

mainstreaming, this report shall, inter alias, 

provide an assessment of the impact of the 

measures taken on women and men. In the 

light of the information received, this 

report shall include, if necessary, proposals 

to revise and update this Directive. 

2. The Commission’s report shall take into 

account, as appropriate, the viewpoints of 

the social partners and relevant non-

governmental organizations, as well as the 

EU Fundamental Rights Agency. The 

report shall include a review of the 

current practices in Member States in 

relation to Article 2(7), with regard to the 

use of age or disability as a factor in the 

calculation of premiums and benefits. In 

accordance with the principle of gender 

mainstreaming, this report shall, inter alias, 

provide an assessment of the impact of the 

measures taken on women and men. The 

report shall also contain information 

about multiple discrimination, covering 

not only discrimination on grounds of 

religion or belief, sexual orientation, age 

and disability, but also discrimination on 

grounds of sex, race and ethnic origin. In 

the light of the information received, this 

report shall include, if necessary, proposals 

to revise and update this Directive. 

Article 17 

Entry into force 

This Directive shall enter into force on the day of its publication in the Official Journal of the 

European Union. 

Article 18 

Addressees 

This Directive is addressed to the Member States. 

Done at Brussels, 

 

 

For the Council 

The President 


