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Background and State of Play: 
The proposed “General Anti-Discrimination Directive” is currently being discussed at a technical level 

by the competent working party of the Council. The original Proposal was adopted by the European 

Commission in 2008. The European Parliament has added a series of amendments that further 

exacerbate the Commission’s draft. However, the Directive being based on Article 19 of the Treaty on 

the Functioning of the EU (TFEU), it must be adopted unanimously by all 28 Member States. This 

makes it very difficult to get the Directive adopted – but once adopted, it would be equally difficult to 

get it repealed. In that way, the false concept of “equality” that is subjacent to the proposed 

Directive would be turned into a new legal “super-dogma”. 

Although the Directive purports to improve the situation of all potential victims of “discrimination”, 

the driving force behind it is the homosexual lobby (represented, in particular, by ILGA-Europe). This 

is due to the fact that the homosexual agenda does not enjoy a great popularity among the wider 

population. By consequence this particular constituency, more than any other group, must have an 

interest in using a “general” measure as a Trojan horse to promote its own policy objectives.  

The Proposal has been discussed in Council for more than 5 years, and still not been adopted. 

However, changes of government in certain Member States could suddenly break the deadlock and 

precipitate the adoption of the controversial measure. 

The deliberations of the Council (including its working parties) not being open to the public, the exact 

state of play of the discussions can only be surmised. For a long time, it appeared that only two 

Member States, Germany and the Czech Republic, had openly stated their opposition against the 

proposed Directive. In both countries, changes of Government have recently taken place, which may 

have some influence on their stance. At the same time however it is possible that some Member 

States that are opposed against the proposed Directive have so far preferred to not state their 

opposition openly, making Germany and the Czech Republic take the whole blame for blocking the 

directive. 

Relevant Documents: 
All documents, insofar as they are accessible to the public, are available through the European 

Parliament’s “Legislative Observatory” at:  

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2008/0140(APP)&l=en  

The most important official documents are: 

http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2008/0140(APP)&l=en


 The Commission Proposal  COM(2008)0426   

 The European Parliament’s Legislative Resolution T6-0211/2009 

Why is it important?  
The proposed Directive is, more than anything else, a cornerstone in the homosexualist lobby’s 

strategy to subvert the moral foundations of society. Its primary purpose is to assert the “equality” 

of all sexual orientations, and to prohibit those who fail to accept such “equality” from acting in 

accordance with their convictions. As the example of countries that already have adopted such 

legislation shows, it could also serve as a tool to harass opponents of the homosexualist agenda, in 

particular when they are suppliers of goods or providers of services. 

At the same time, it would severely undermine important civil freedoms of all other citizens, in 

particular the freedom of contract. It would introduce and firmly establish a false concept of 

“equality” into the legal systems of Member States, according which the State’s role is not to treat all 

citizens equally, but to make them equal – if necessary through unequal treatment. Once the draft 

Directive is accepted, it will be nearly impossible to get rid of this false concept of “equality”. 

Main Arguments against the Proposal: 

 It is based on a false concept of justice, creating an obligation to treat equally what in fact 

is unequal. This becomes apparent from Article 2 (2) of the Draft, which requires that 

“discrimination shall be taken to occur where one person is treated less favourably than 

another is, has been or would be treated in a comparable situation”. “Comparable” only 

means that a comparison between two given situations can be expected to yield some useful 

insight – but it does not imply that those situations are equal. In other words, equality is not 

the pre-condition for equal treatment. The Directive thus would create an absurd obligation 

to create equally what is not equal. 

 It creates considerable legal uncertainty. Cf. the precedent paragraph. Given that nearly 

everything can be compared with everything, the draft leaves a nearly unlimited margin of 

interpretation to the public and servants that are called to interpret it. This comes at the 

expense of potential defendants – in particular those who (as individual persons or SMEs) do 

not have the means to afford highly qualified legal advice. 

 It undermines important civic freedoms, in particular the freedom of contract. Besides 

speaking or writing, the conclusion of contracts is the most important means of social 

interaction. It is by concluding contracts that we can shape our lives as we choose to shape 

them. This is why the freedom of contract, including the freedom to choose one’s contract 

partner, is one of the most important civic freedoms. This freedom should not be rescinded 

except in very exceptional circumstances – but it would be simply cancelled out if the 

proposed Directive were to be adopted. The proposed Directive is in fact an “Anti-Freedom 

Directive”. 

 It overrides the freedom of conscience and religion. The European Parliament has 

introduced an amendment into the draft that would cancel out the autonomy of churches 

and religion-based institutions, subjecting them to the supremacy of the EU's "anti-

discrimination" ideology. In other words, this novel ideology is to supersede all pre-existent 

cultural and moral values. 

 It is not necessary. Restrictions of the freedom of contract are necessary when the 

contracting party is the State (who, when concluding contracts, is bound by the general 

principle that it must treat all citizens equally), or when it controls the access to an important 

http://www.europarl.europa.eu/registre/docs_autres_institutions/commission_europeenne/com/2008/0426/COM_COM(2008)0426_EN.pdf
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&language=EN&reference=P6-TA-2009-0211


good or service (e.g., the only baker in a small village is obliged to sell his bread to all 

inhabitants, including those he dislikes). But there is no necessity for the EU to rescind the 

contractual freedom of all and everybody, in particular when there is no concrete evidence 

that currently particular groups have no access to a given good or service. In this way, the 

Proposal appears to be in violation of Articles 8 and 9 of the European Human Rights 

Convention, according which interferences with the right to respect for one’s private life, or 

limitations of the right to freedom of conscience and religion, must be “necessary in a 

democratic society”. The European Commission, when making this proposal, has failed to 

adduce any arguments regarding its necessity. European democracies have long existed 

without such legislation. 

 It violates the Principle of Subsidiarity. The mere fact that a divergence of approaches 

regarding “anti-discrimination” policies exists between different Member States is no 

sufficient proof for the necessity of new legislation at EU level.  

 It is based on ideology, not on a genuine need for new regulation. That ideology is that t 

"there should be an equal level of protection for each ground for discrimination". In other 

words, the "principle of equal treatment" is transposed to the meta-level: it is now not 

persons who should receive equal treatment, but abstract concepts, namely the various 

"grounds for discrimination". But those "grounds" are diverse (i.e. racism is something 

different than a value-based objection against unusual sexual behaviours, and the problems 

faced by disabled persons are entirely different from the issue of gender inequality), and 

there is no good reason for addressing them with a one-size-fits-all approach.  

 It is likely to generate high cost, and little benefit.  This is particularly true of those 

provisions in the Proposal that seek to ensure barrier-free access for disabled persons to all 

“goods and services which are available to the public, including housing” are hugely 

disproportionate, and will likely lead to an increase in cost of many of those goods and 

services. This is particularly true for housing, given that in principle all buildings would have 

to be adapted to the needs of disabled persons, irrespective of whether any disabled person 

is actually living there. 

 It creates new bureaucracy. In times of financial crisis, the draft Directive obliges each 

Member State to set up a new “body or bodies for the promotion of equal treatment” – a 

new bureaucracy with far-reaching competences. Given that the Directive, if adopted, could 

be repealed only by a unanimous vote of all Member States, it would hardly be possible for a 

Member State to abolish such a body without violating EU law.  

 It overturns the concept of fair judicial proceedings. One of the most disconcerting features 

of the proposed Directive is the reversal of the burden of proof, which creates a significant 

imbalance in the procedural rights of parties engaged in civil litigation, creating an unusual 

“presumption of guilt” against anyone who is accused of discrimination. In addition, the 

plaintiff in such proceedings will be entitled to obtain assistance from the aforementioned 

“equality bodies”, all at the expense of taxpayers. These provisions are an invitation to 

engage in frivolous and vexatious litigation. 

 It undermines the competitiveness of the EU’s economy. The burden of this new law, in 

particular the risk of falling victims to frivolous litigation and arbitrary court decisions, will 

have to be assumed by all suppliers and providers of “of goods and services which are 

available to the public, including housing” – i.e. all entrepreneurs, among them many SMEs, 

but also many private persons. With regard to entrepreneurs, it seems fairly self-evident that 

legislation of this kind will set a strong disincentive to invest, set up a company, and create 



jobs in the European Union, if the same investment can be in a country where such 

legislation does not exist.  

What can be done?  
The proposal cannot be adapted or modified in a way that would turn it into a good and useful piece 

of legislation. The primary objective must therefore be to get the proposal rejected or, if that should 

not be possible, to modify it in a way that limits the damage. 

Such modifications could be: 

 to restrict the scope of the proposed Directive to the State when offering goods and services, 

i.e. to exempt al private persons or privately owned businesses; 

 to exclude “sexual orientation” from the scope of “suspicious criteria”;  

 to eliminate the provision (Art. 8) providing for a reversal of the burden of proof in civil 

litigation;  

 to replace, in Article 2 (2) of the proposed draft, the word “comparable” by “equal”;  

 to eliminate the provision (Art. 12) providing for an obligation to set up new “equality 

bodies”,  

 to provide for a limited period of validity for the proposed Directive (e.g., 5 years) in order 

to avoid that, once adopted, it cannot be repealed any more. 

Lobbying efforts must now be predominantly directed at national governments, in particular the 

government of the Member State holding the Presidency of the Council. Given that the proposal is 

discussed in the Council’s “Working Party on Social Questions” (SQWP), it is likely that the Ministry 

for Social Affairs in each Member State is the right interlocutor. 

To a lesser extent, lobbying could also be addressed to the European Commission, asking it to 

formally withdraw the proposal (and thus end the pending legislative procedure).  


